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Mastering the “Political Marketplace” Metaphor: The Labor-Centric Alternative
By: Thomas Tso
Abstract
The use of the political marketplace analogy is common in the academic literature on the law of
democracy. The analogy between a consumer and voter lies at the basis of many of these
analogies. This article presents an alternative vision of the marketplace analogy. Instead of a
consumer-voter, this article presents a vision of democracy relying on an analogy between
laborer and voter. Through the use of judicial opinions and discussions in labor law and basic
labor economics, this article hopes to show the usefulness of re-thinking the political
marketplace analogy and how it could be applied to policy and debates within the literature on
democratic design.
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-------------------------------I. INTRODUCTION: THE “POLITICAL MARKETPLACE” ANALOGY
The term “political marketplace” is increasingly used in academic literature and judicial
opinions.1 The most famous and most prevalent use of the “marketplace” analogy is in First
Amendment jurisprudence.2 The First Amendment is often described as protecting a marketplace

1

Out of a total of 59 federal cases using the exact term “political marketplace,” two were from the late 1970s, nine
from the 1980s, and 48 from 1990 onwards.
2
For an extensive examination of this metaphor, see David Cole, First Amendment Antitrust: The End of LaissezFaire in Campaign Finance, 9 YALE L. & POL'Y REV. 236, 239 (1991).
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of ideas.3 Beyond the First Amendment protection of speech context, the term “political
marketplace” is also used as a complete metaphor for the institutions within a democracy
protected under the First Amendment’s protection of association. One important example is
Richard Pildes and Samuel Issacharoff’s influential work, which uses analogies between markets
and democracy to examine (both normatively and positively) the general structure of democratic
competition between political parties. 4 Under this metaphor, parties produce candidates and
voters choose these candidates based on the attractiveness of the candidate and their ideas.
Candidates, along with their packaged ideas, platform, speeches, advertising and image, are the
product. Political parties compete with each other by changing their “products” in an attempt to
attract larger number of voters willing to choose their products under much judicial and
legislative scrutiny. Parties are thus like a heavily “regulated industry.”5 Voters are their
consumers. The relationship between voters and parties is one of marketing and consumption.6
The relationship between the voters and the party is distant and separated. The party is a private
institution and voters cast their ballot in a private transaction just as corporations are private
entities and consumption decisions are private decisions.7 The metaphor is straightforward and
persuasive.8 While Pildes and Issacharoff offer a complete political marketplace vision of
3

See generally David Cole, First Amendment Antitrust: The End of Laissez-Faire in Campaign Finance, 9 YALE L.
& POL'Y REV. 236, 239 (1991).
4
See generally Samuel Issacharoff, Gerrymandering and Political Cartels, 116 Harv. L.Rev. 593 (2002); Samuel
Issacharoff & Richard Pildes, Politics as Markets: Partisan Lockups of the Democratic Process, 50 Stan. L.Rev. 643
(1998); Nathaniel Persily & Bruce E. Cain, The Legal Status of Political Parties: A Reassessment of Competing
Paradigms, 100 Colum. L. Rev. 775 (2000) (describing in the political markets paradigm from a consumer
perspective).
5
Richard H. Pildes, “Foreword: The Constitutionalization of Democratic Politics,” 118 HARV. L. REV. 28, 52 (2004)
(“Democracy is a "heavily regulated industry," and just as individual Contracts Clause rights are specially
conditioned in such industries, so too are the rights of democracy inevitably conditioned by the entire institutional
structure within which these rights exist.”).
6
Daniel R. Ortiz, “Duopoly versus Autonomy: How the Two-Party System Harms The Major Parties,” 100 COLUM.
L. REV. 753, 774 (2000) (“Like any producer in a controlled market, [the two political parties] will serve their own
interests first and as much as possible. They will exploit us as much as they can. . . Given our rational political
indifference, we truly need these institutions to do much of the work of politics. Democracy-as-consumption will not
work well without independent producers. But in a two-party system, we dare not give political parties the autonomy
they need to make our politics work best. To give them independence without free competition would turn these
institutions against us. Right now we have a strong two-party system without strong parties. Let us hope that
someday we will have the courage to have the opposite.”) (emphasis added). For an overview of the historical
literature describing the intentional merging of consumption and voting, see Douglas A. Kysar, “Preferences For
Processes: The Process/Product Distinction And the Regulation of Consumer Choice,” 118 HARV. L. REV. 525, 632
- 635 (2004) (describing the evidence for the trope, “the heroic consumer.”).
7
This analogy is explored fully in Pildes and Isssacharoff, “Politics as Markets,” at 674, where they compare the
two parties to two merchants selling to customers.
8
For example of this use of the consumption metaphor in court, see Suster v. Marshall, 121 F.Supp.2d 1141, 1144
(N.D.Ohio, 2000) ( “Plaintiffs claimed that as voters, they are entitled to consume as much political campaign
speech as judicial candidates might wish to express.”) See also Suster v. Marshall, 951 F.Supp. 693, 696
(N.D.Ohio,1996) (“Plaintiffs avow that, as voters, they would like to consume as much political campaign speech as
judicial candidates might wish to express.”). However, while the analogy has been used in briefs and academic
literature, exemplified by Samuel Issacharoff and Richard Pildes’ work, the Supreme Court has not accepted the
metaphor whole-heartedly. As Justice Breyer noted recently in a dissenting opinion: “Amici JoAnn Erfer et al.
suggest that a political party strong enough to redistrict without the other's approval is analogous to a firm that
exercises monopolistic control over a market, and that the ability to exercise such unilateral control should therefore
trigger “heightened constitutional scrutiny.” The analogy to antitrust is an intriguing one that may prove fruitful,
though I do not embrace it at this point out of caution about a wholesale conceptual transfer from economics to
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democracy, different scholars and judges have emphasized different strands of this analogy by
focusing on either the voter-consumer,9 the party-corporation,10 or the candidate-product.11
In this article, the rhetorical persuasiveness of the consumer-centric political marketplace
is challenged by an alternative vision of democracy as a political marketplace. I hope to offer an
equally compelling interpretation of the “political marketplace” metaphor by re-defining these
same institutions and actors while altering their metaphorical inter-relationships. I shall
distinguish the Pildes-Issacharoff paradigm and this article’s paradigm respectively as a
“consumer-centric” paradigm versus a “labor-centric” paradigm. Basically, the alternative
paradigm argues, instead, that the voter is a worker, parties are corporate employers, and
candidates are political managers. Political parties enter into a long-term relationship akin to the
employer-employee relationships and shares space with their voter-workers just like at the
workplace. Just as the workplace becomes “public,” because it is subject to more extensive
government oversight, including the power of unionization, the political party-voter relationship
will also become “public.” The relationship between voters and parties becomes a supervisory
relationship and there is an exchange of labor not consumption. This re-definition has not been
systematically proposed, albeit strands of the model’s criticism against the dominant
consumption models have been suggested by critics still subscribing generally to the
consumption paradigm.12 This article hopes to provide an initial framework for a new
interpretation of the political marketplace metaphor and offer reasons why such a re-definition
may be useful by connecting this framework to existing themes within the law of democracy. In
subsequent articles, I hope to apply the metaphor to specific voting issues and connect the
metaphor to existing democracy literature while examining more in-depth the tensions between
the consumer and labor-centric paradigms. I believe it is important to see how the various
metaphorical pieces fit together (which is the purpose of this piece) before examining the
usefulness of this metaphor for particular issue analysis.
II. MAPPING THE ELEMENTS OF LABOR-CENTRICISM
The current conception of the party often uses V. O. Key’s famous tripartite conception
of the party: “(1) the party-in-the-electorate, made up of ordinary party members, (2) the partyin-the-government, which includes all elected and appointed officials sharing a given party

politics.” Vieth v. Jubelirer, 541 U.S. 267, 358 (2004) (Breyer, J., dissenting) (citations omitted) (citing Samuel
Issacharoff, Gerrymandering and Political Cartels, 116 Harv. L.Rev. 593 (2002); Samuel Issacharoff & Richard
Pildes, Politics as Markets: Partisan Lockups of the Democratic Process, 50 Stan. L.Rev. 643 (1998)). For a
straightforward explanation of the consumer-centric marketplace metaphor, see Gerald M. Pomper, “The Fate of
Political Parties,” 2 ELECTION L.J. 69, 69 - 70 (2003).
9
See, e.g., Paul Brest, “The Thirty-First Cleveland-Marshall Fund Lecture: Constitutional Citizenship,” 34 CLEV. ST.
L. REV. 175 (1985/1986) (quoting Daniel Keim), Sheryl Kroen, “A political history of the consumer,” 47
HISTORICAL J. 709 (2004).
10
See, e.g., Randall S. Kroszner & Thomas Stratman, “Corporate Campaign Contributions, Repeat Giving, and the
Rewards to Legislator Reputation,” 48 J.L. & ECON. 41 (2005) (extending analysis of firm strategy in the economic
marketplace to PAC contributions in the political marketplace)
11
See, e.g., Joseph P. Kalt & Mark A. Zupan, “Capture and Ideology in the Economic Theory of Politics,” 74 AMER.
ECON. REV. 279, 283 (1984) (calling voters “hirers” of their representatives).
12
See, e.g., David Schleicher.
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affiliation, and (3) the party organization (or "professional political workers").”13 Instead, the
labor-centric model reconfigures this model to argue that low-level (3) political workers and (1)
ordinary party members have similar characteristics in their relationships to the party institution:
they are both party “employees.” I will discuss this grouping of voters and campaign workers as
employees in Part A below. Under my re-configuration, (2) elected and appointed officials and
higher-level (3) political workers form the “managerial” class. I will discuss this grouping in Part
C. In addition, the “managerial” class” and “employees” together create a complete party
organization/institution that exists as an entity, just like a corporation, independently from the
collection of individuals that work within the organization. I shall discuss this independent
organization and its relationship with both groupings of individuals in Part B. Finally, I will
argue that the party is more than just V.O. Key’s three groups. Parties depend significantly on
campaign financing, and these financiers, who I shall call “shareholders,” will compose a new
group that I will discuss in part D.
A. The Voter as Party Employee
The conception of the voter as a metaphorical “worker” and an “employee” of a political
party is reflected, though not perfectly, in Justice Powell’s defense of patronage practices in
several dissenting opinions, such as his opinion in Elrod v. Burns. Throughout the following
section, quotes from Powell and those agreeing with Powell’s observations about democracy,
through the lens of patronage practices, will be used to support my argument for why voters are
“party employees.” Basically, patronage describes the relationship between parties and its
volunteer campaign workers as akin to an employment relationship. The relationship between
campaign volunteers and parties is more than just an exchange of ideas and the motivation for
political labor is much more than just ideological conviction. Parties need campaign workers to
maintain its strength and parties do not depend solely on ideological persuasion to recruit and
motivate political workers. Taking patronage one step further, all electorate affiliates and voters
who “vote” and/or “participate” in the political process may have a similar “employment”
relationships with the party. From the voter’s perspective, voting and participation is also work,
and the difference between volunteer campaign work and simply voting in multiple elections for
the political party may not be a categorical difference, but rather a difference in degree.14 Just as
parties need campaign workers, they also need affiliated voters to vote and ideological
persuasion may be necessary, but not sufficient. Thus, lurking behind Powell’s patronage view
that an active party needs workers who are incentivized by tangible rewards is, perhaps, that all
forms of participation within the party is similarly work and requires some link to a tangible
“reward.”15 Patronage may merely be the most tangible and most public reward for the most
visible and intensive political “work” by political party employees and political affiliates. While
13

See Nathaniel Persily, Candidates v. Parties: The Constitutional Constraints On Primary Ballot Access Laws, 88
GEO. L. J. 2181, 2185 (citing V.O. KEY, JR., POLITICS, PARTIES & PRESSURE GROUPS 163-65 (1964)).
14
The difficulties in trying to the draw the line between what is a “political” activity is described by J. Douglas in . S.
Civil Service Commission v. National Ass'n of Letter Carriers, 413 U.S. 548, 595 – 600 (1973) (Douglas, J.,
dissenting). See also Law Students Civil Rights Research Council, Inc. v. Wadmond, 401 U.S. 154, 196 (1971)
(“The question is not aimed at concerted activity of whatever sort oriented to the doing of illegal acts, but at
affiliations with political associations that 'advocate' or 'teach' certain political ideas. All kinds and degrees of
affiliation are covered: indifferent and energetic members alike, in well-disciplined organizations or in any transitory
'group of persons.'”) (Marshall, J., dissenting).
15
See, e.g., Pomper, “The Fate of Political Parties,” at 75 – 76.
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the rewards may be less tangible and the work less noticed, voters could be also be considered
“party affiliates” and low-level party workers who also work (i.e. vote) to get rewarded.
The definition of “employee” is hard to pin down. The Supreme Court has offered this
definition: “. . . work or employment . . . as those words are commonly used . . . mean[s]
physical or mental exertion (whether burdensome or not) controlled or required by the employer
and pursued necessarily and primarily for the benefit of the employer and his business.”16 There
are two major elements in this definition of “employment”: a control relationship between an
employer and an employee resulting in a primary benefit to the employer. Added to this
definition is some reward or compensation for the work performed.17 In essence, there is (1) a
fixed, usually hierarchical, relationship between employer and employee and (2) an exchange of
work primarily benefiting the employer in exchange for compensation. As I will argue in this
section, both volunteer campaign workers and voters can be considered party “employees” based
on the satisfaction of these definitional prongs: (1) they both have a stable, but not necessarily
permanent, subsidiary relationship with the party; and (2) they both do “work” primarily
benefiting a party, which then rewards them for effective work.
Two sets of observations about the voter support the view that voters have a stable
subsidiary relationship with the party. First, the relationship between voter and party is often
described in judicial opinions as “political affiliation.” The Supreme Court has described
“political affiliations” as some form of “loyalty” similar to religious belief, race, and nativity.18
Affiliations have been considered, in some circumstances, as a type of employment under the
law.19 “Political affiliation” is thus similar to other forms of “corporate” membership, such as
employment. Jonathan Macey has observed that both political parties and corporations act as
“mediating institutions” that affect both voters and employees with similar effects.20 A whole
field of organizational behavior studies the effects of corporate affiliations on employee attitudes
and behaviors.21 According to Macey, both political parties and corporate organizations
encourage “loyalty” in the form of accepting the mediating institutions’ role in shaping member
(or employees, votes) interests and actions.22 Justice Powell equally viewed affiliation as a strong
16

Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 598 (1944).
U.S. v. Somsamouth, 352 F.3d 1271, 1275 -76 (9th Cir., 2003).
18
See Rogers v. Lodge, 458 U.S. 613, 650 (1982). (“Thus, the Court has considered challenges to discrimination
based on "differences of color, race, nativity, religious opinions [or] political affiliations," to redistricting plans that
serve "to further racial or economic discrimination," to biases "tending to favor particular political interests or
geographic areas."”) (citations omitted) (Stevens, J., dissenting).
19
See Bama Tomato Co. v. U.S. Dept. of Agriculture, 112 F.3d 1542, 1546 – 47 (11th Cir. 1997) (describing how
affiliation can sometimes be considered a form of employment).
20
Jonathan R. Macey, “Packaged Preference and the Institutional Transformation of Interests,” 61 U. Chi. L. Rev.
1443, 1444 (1994) (“Mediating institutions actually dene the preferences of their constituents, both by making
decisions for them and by changing their priorities over time. Studies of this transformative role are best developed
in the case of the modern corporation, but the transformation of preferences occurs in other social institutions as
well.”). One example he gives is the transformation of attitudes towards tobacco by Philip Morris employees, see Id.
at 1443 n.2. Another is the transformation of attitudes in the voting context, see Id. at 1476.
21
See, e.g., S. Barley, & G. Kunda, "Design and devotion: Surges of rational and normative ideologies of control in
managerial discourse", 37 Administrative Science Quarterly 363-399 (1992)
22
For company loyalty, see, e.g., HarperCollins San Francisco, a Div. of HarperCollins Publishers, Inc., 79 F.3d
1324, 1330 (2nd Cir. 1996) (describing how a corporation enlisted its employees in a “war” against labor unions); for
dramatic example of tests of political party loyalty, see, e.g., Canton v. Todman, 259 F.Supp. 22, 24 (D. V. I. 1966)
17
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identification with the party and not just as a consumer who prefers the party platform in a
particular election. One commentator noted: “[Justice Powell] contended that the act of choosing
to participate in one party's primary is tantamount to affiliating with the party. Powell viewed
party membership as an act of individual self-definition, not merely as alignment with a
particular party ideology. If an individual believes himself to be a Democrat and registers with
the party, he joins the party regardless of whether his beliefs run counter to the party platform.”23
Unlike the paradigmatic consumption decision, political affiliation, like employment, is
paradigmatically relatively fixed – an act of “self-definition.” Thus, strong affiliation with a
party overcomes the other considerations that may determine transitory influences affecting the
voters’ choice, such as the interest in democracy or personal policy choices.24 In Elrod, Powell
also observed that voters stick with their parties despite misgivings over the current slate of
candidates.25 Equally employees identify with their employee corporations and stick with the
corporation despite misgivings about current management.26 The party, like the corporation, has
a significant role to play in fostering loyalty not just through selection of candidates, but a
commitment to party politics.27
Second, there is similarly strong political science roots for this description of the voter.
Powell’s model of “political affiliation” accords with a school within political science named the
“Michigan Model.” The main tenet of the Michigan model is the centrality of commitment to
partisanship in the determination of electoral outcomes and predicting voter attitudes and
behaviors:
“Few factors are of greater importance for out national elections than the lasting attachment
of tens of millions of Americans to one of the parties. These loyalties establish a basic division
of electoral strength within which the competition of particular campaigns takes place . . .
(describing a statutory requirement of an “oath of allegiance to the political party” before any member of the party
can submit his name as a candidate in the primary elections.).
23
Charles E. Borden, Primary Elections, 38 HARV. J. ON LEGIS. 263, 275 (2001).
24
However, Powell does not see political parties as of a clear ideological persuasion. See Democratic Party of the
United States v. LaFollete, 450 U.S. 107 (1981). Nevertheless, this does not run counter to the observation that
voters are employed and influenced by the current dominant ideological persuasion enforced by the political
managers and the corporation. Corporations often change hiring patterns, strategic visions, etc., however these
changes are not as sudden nor as common as altering their product lines.
25
Justice Powell writes in Eldrod: “[i]t is naive to think that [local] political activities are motivated at these levels by
some academic interest in “democracy” or other public service impulse. For the most part, as every politician knows,
the hope of some reward generates a major portion of the local political activity supporting parties. . . Parties
generally are stable, high-profile, and permanent institutions. When the names on a long ballot are meaningless to
the average voter, party affiliation affords a guidepost by which voters may rationalize a myriad of political choices.
Voters can and do hold parties to long-term accountability, and it is not too much to say that, in their absence,
responsive and responsible performance in low-profile offices, particularly, is difficult to maintain.” Elrod v. Burns,
427 U.S. 347, 388 (1976) (Powell, dissenting) (citations omitted).
26
Even if the corporate landscape has changed to foster high mobility across corporate jobs, which is different from
the relatively partisan and loyal political labor market, as I shall describe in the next paragraph, organizational
behavior scholars have argued that “commitment” (i.e. corporate loyalty) can still be strong among mobile workers.
See Todd L. Pittinsky & Margaret J. Shih, "Knowledge Nomads: Organizational Commitment and Worker Mobility
in Positive Perspective." 47 American Behavioral Scientist 791, 802 – 804 (2004). The purpose of “change
management” in business school is the challenge of winning over the employees from a previous management; there
is no assumption that the employees will all leave upon the entrance of new management. See generally Janice A.
Klein, True Change: How Outsiders on the Inside Get Things Done in Organizations (2004).
27
Id. at 802 – 804.
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Most Americans have this sense of attachment with one party or the other. And for the
individual who does, the strength and direction of party identification are facts of central
importance in accounting for attitude and behavior.”28
During the 1970s, political scientists have attacked the Michigan Model arguing that trends
projected the demise of partisanship and a rise in the new “independent voter.”29 The new
independent voter paradigm sees voters as free and relatively open to distinguish between
competing parties; partisan labels do not affect the voters’ eventual private voting decisions.
Much like the consumption decision, voter independence takes on the characteristics of the
consumer where voters make private decisions without much constraints, such as partisanship,
but base their decisions on the attractiveness and benefits to the voter.30 However, Larry Bartels
and many other contemporary political scientists have suggested that the Michigan Model’s
demise was inaccurate and partisan affiliations are fairly important and powerful in predicting
voter behavior.31 Perhaps the perceived decline in the power of partisan commitment has more
to do with declines in the intensity of the commitment to parties rather than the increasing
“independence” of voters – they are still affiliated, but less motivated to participate/labor in party
politics to an extent that they are not willing to vote and signal their partisanship.32 In other
28

ANGUS CAMPBELL, ET. AL., THE AMERICAN VOTER 121 (1960).
See Larry M. Bartels, “Partisanship and Voting Behavior, 1952 – 1996” 44 AMER. J. POL. SCI. 35, 36 (2000).
30
For the classic and influential take on these analogies, see Charles Tiebout, “A Pure Theory of Local
Expenditures,” 64 J. POL. ECON. 416, 418-420 (1956).
31
Bartels, “Partisanship,” at 44 (“In the meantime, a significant revision of the conventional wisdom of political
scientists, journalists, and other observers regarding “partisan decline” in the American electorate seems to be long
overdue. References to “the weak hold of the two major political parties” and the “massive decay of partisan
electoral linkages” would have been mere exaggerations in the 1970s; in the 1990s they are outright anachronisms.
In the current political environment, as much or more than at any other time in the past half-century, “the strength
and direction of party identification are facts of central importance in accounting for the voting behavior of the
American electorate.”) (citations omitted). These “references” Bartels is criticizing were cited by Justice Thomas,
joined by Justices Scalia, Kennedy, and Rehnquist. Equally more “liberal” minded justices have equally agreed that
party loyalty has declined, see Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997) (Souter, J., dissenting).
See Federal Election Com'n v. Colorado Republican Federal Campaign, 533 U.S. 431, 473 n. 4 (2001) (Thomas, J.,
dissenting). For further evidence, and an interesting discussion of the definition of “partisanship,” see, e.g., Warren
E. Miller, “Party Identification, Realignment, And Party Voting: Back to Basics,” 85 AMER. POL. SCI. REV. 557,
557 – 559, 565 0- 566 (1991).
32
See Robert Putnam, Bowling Alone 37 – 38 & n. 19(2000) (noting the decline in commitment and the correlation
between “independence” with less political participation). In wake of the 2004 elections and the “red” versus “blue”
states, along with Bartels’ conclusions, it is hard to accept that pure “independent” voters without any political
affiliation actually exist in significant numbers. It is easy to believe that there are more affiliated voters today who
are less committed to partisan politics and thus vote less often or not at all or unwilling to even put energy into
signaling their political commitments. The increase in “unemployed” voters (discussed in a latter section), less
committed voter-employees, and lazy voter-employees may account for the perceived increase in “independence.”
In other words, voting independence is an independence away from the “party” rather than “partisanship” – voters
still have established beliefs with the conservative or liberal identifications of “Democrat” or “Republican,” but do
not commit their labor to the party under its current form. The perceived rise of independent voters with a collorary
rise in independent parties may be indication that workers are still particularly committed with long term attachment
to larger firms, such as the two large political parties, with perceived potential for increased opportunities by
committed affiliation. See EHRENBERG & SMITH, MODERN LABOR ECONOMICS 410 (7th ed., 2000) (“One potential
explanation for these wage patterns is that large firms offer more opportunities for specific training than smaller
firms, and they thus have greater incentives to train their workers and promote the long-term attachment of their
workforce.”). While in the short-term, they may decide not to vote or work hard for the current managers of that
political party.
29
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words, there are still Republicans and Democrats, but less committed Republican and Democrat
voters. Fitting into the work of Robert Putnam, political parties may still have strong
membership and identification, but its members invest less social capital into these organizations.
The Supreme Court majority’s stance as founded on voter independence or consumerist
paradigm may not be based on an inaccurate model of voter behavior, but has also
mischaracterized the opposing Powell position by painting Powell’s characterization of political
affiliation as some sort of “immutable characteristic.” The Court has recently stated that
“[p]olitical affiliation is not an immutable characteristic, but may shift from one election to the
next; and even within a given election, not all voters follow the party line. We dare say (and hope)
that the political party which puts forward an utterly incompetent candidate will lose even in its
registration stronghold.”33 Yet, the labor model, and Powell, takes a more middle of the road
stance: political affiliations are strong just like corporate affiliations, but they also may change,
though not as capriciously like usual consumption decisions. Decision to work for an employer is
fixed and the decision to shift is not an easy nor quick decision to make.
Positive claims about a perceived rise in “independent voters” correlates with the “voter
as consumer” trope. I posit that “voters as laborers” is a useful alternative trope based on the
alternative Michigan model about the dominance of “partisan voters,” and Powell’s observations
about the “affiliated voter.” Like employment, membership in a corporate body, such as a
corporation, is a relatively longer-term relationship as compared to the consumer relationship.
Political affiliations are relationships that are relatively fixed for periods of time and have an
effect on behavior such as accepting the partisan views on particular issues or the relevance of
certain issues. There is also evidence that voting behavior is a repetitive and sustaining
relationship. A recent study suggests that voting is a “habit” - once one starts voting, one
continues to vote. 34 Add this finding to the continued effects of partisanship, voting becomes
much like being employed to work a similar job for sustained periods of time.
Having a stable relationship between voters and parties may not be necessarily be
normatively undesirable. In the Elrod patronage case, one of the majority’s rationales for
criticizing the patronage system relied on the idea that as employees of the administrative state,
party volunteers would have a conflict of interest. There is a difference between “partisan
government” and the “government” itself.35 Federal employees are thus prohibited from working
on campaigns, because they would be serving two masters.36 In other words, the Court believed
the major problem with patronage is that political campaigners will be “employed” by two
different “employers”- the informal employer (the party) and the formal employer (the
government).37 Thus, implicitly, the majority and dissent both acknowledge the power of party
33

Vieth v. Jubelirer, 541 U.S. 267, 287 (2004).
Alan S. Gerber, Donald P. Green, Ron Schachar, “Voting May Be Habit-Forming: Evidence From a Randomized
Field Experiment,” 47 AM. J. POL. SCI. 540, 549 (2003).
35
Elrod v. Burns, 427 U.S. 347, 362 (1976) (Powell, J., dissenting).
36
This rationale has been extended to lower circuits. For example, the Third Circuit writes: “[t]he constitutional
prohibition against patronage derives from the coercive aspects of the spoils system which inhibit the rich political
discourse protected by the First Amendment. Without the protection afforded by the Constitution, employees might
forgo the expression of their political beliefs or artificially change their political association to avoid displeasing
their supervisors. Such coercion, whether direct or indirect, is incongruent with a free political marketplace.”
Robertson v. Fiore, 62 F.3d 596, 600 (3rd Cir. 1995) (citations omitted).
37
See U.S. Civil Service Commission v. National Ass'n of Letter Carriers, 413 U.S. 548, 564 – 565 (1973).
34
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affiliations to command individual behavior for long periods of time – even after the campaign,
the campaign worker employed by the government is affected by his previous employment as a
member of the party. The dilemma is one of a conflict of interests from conflicting
employment – like a lawyer who has to serve two clients with conflicting objectives.38 The
majority suggests that these affiliations have no benefit to the administrative state nor democratic
processes; the dissent disagrees by suggesting that patronage formalizes what is already an
informal permanent relationship among parties, party workers, voters, and the government.39
Powell writes: “[p]atronage practices broadened the base of political participation by providing
incentives to take part in the process, thereby increasing the volume of political discourse in
society. Patronage also strengthened parties, and hence encouraged the development of
institutional responsibility to the electorate on a permanent basis.”40 In other words, for Powell,
parties need government positions to reward labor that is needed for its operations (all forms of
participation) which increases participation and develops stronger and long-lasting relationships
between governments and the voters. Completing Powell’s loop, participation and voters’ strong
and long-lasting relationships with parties are rewarded by parties with government positions. In
other words, party employment is rewarded with government employment, and the carrot of
government employment encourages more party employment. They are translatable.
The first half of this section dealt with the fairly similar member-institution relationship
found in both employee-employer and “Michigan Model” voter-political party relationships. The
essential element that moves this relationship beyond mere “membership” in an organization is
the “work” and reward involved in membership. Courts, like the Ninth Circuit, have defined
“work” in fairly broad terms,41 so it would not be unthinkable to frame voting as a form of work.
Courts have also acknowledged the important direct trade-off between working at a corporate job
and voting.42 In addition the ability to work has been linked to qualifications for and the ability to
vote.43 Commentators have equally described voting as “work.” For example, Donald Keim and
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Benjamin Barber base their visions of a “strong democracy” on citizen action “in the form of
common work.”44 There is also empirical evidence that voters themselves generally see voting
and politics as “work.” Labor-related issues are the most important barriers to voting. Laborrelated barriers mean that while people may have wanted to vote, environmental obstacles
prevented them from carrying out their voting work similar to excuses offered for shirking. In
2002, according to a U.S. Census survey, a lack of time due to being “too busy” or “with
conflicting schedule” was offered as the top reason why people did not vote at 27%.45 Out of the
reasons offered for not voting, 58.5% were labor-centric.46 The consumer-centric reasons
focused on the personal preferences against voting and the candidates were relatively limited to
only 19.3% (i.e., because they were “not interested” in the election (12.0%) or “did not like the
candidates” (7.3%)). The interest in the elections could be also be re-framed, as I will discuss
later, under the labor-centric paradigm as the failure of the corporation/parties to motivate their
employees/voters causing a lack of general interest in the election or as a failure of particular
managers/political candidates to motivate their employees, thus causing a dislike for the
candidates.47 22.2% of non-voters offered no reason or unrelated reasons (“Don’t know or didn’t
answer” (7.5%), “Other Reason” (9.0%), and “Forgot” (5.7%)).48 What is the real motivation for
this work and why do voters sacrifice the time and energy to vote? In other words, what
motivates the voters to overcome these labor-related barriers? An analogy to judicial theories
concerning democracy through the lens of patronage practices may be useful. The similar
question answered in the patronage context may apply in answering the previous question: what
is the real motivation for helping out on political campaigns?
The history of patronage practices, as Justice Powell suggests, indicate that the lure of
some tangible reward may be the real incentive behind motivating party workers to overcome the
labor costs. Powell suggests that the “work” of local political parties can only be sustained
through patronage practices. Powell writes:
“Patronage hiring practices . . . enable party organizations to persist and function at the
local level. Such organizations become visible to the electorate at large only at election
Saxonhouse, Note, “Unequal Protection: Comparing Former Felon’s Challenges to Disenfranchisement and
Employment Discrimination,” 56 STAN. L. REV. 1597, 1639 (2004).
44
BENJAMIN R. BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS FOR A NEW AGE 151 (1984). See also
Donald W. Keim, “Participation in Contemporary Democratic Theories,” NOMOS XVI 20 – 21 (1975) (Action is the
mode of activity characteristic of the political realm.”). See also Melvin I. Urofsky, “Introduction: The Root
Principles of Democracy,” Democracy Papers, Nov., 2001 (““Democracy is hard, perhaps the most complex and
difficult of all forms of government. It is filled with tensions and contradictions, and requires that its members labor
diligently to make it work.”), available at http://usinfo.state.gov/products/pubs/democracy/.
45
U.S. Census Bureau, “Voting and Registration in the Election of November 2002,” at
http://www.census.gov/prod/2004pubs/p20-552.pdf. (July 2004), Figure 10, at 14. For older and consistent results,
see also “Too Busy to Vote,” Census Brief, 1996, available at http://www.census.gov/prod/3/98pubs/cenbr984.pdf.
46
The other reasons offered were: “illness or disability” (13.1%); “out of town” (10.4%), “registration problems”
(4.1%), “transportation problems” (1.7%), “inconvenient” (1.4%), “bad weather” (0.4%). Id.
47
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time, but the dull periods between elections require ongoing activities: precinct
organizations must be maintained; new voters registered; and minor political “chores”
performed for citizens who otherwise may have no practical means of access to
officeholders.”49
Justice Scalia, after citing this quote approvingly, adds in a later opinion that: “[e]ven the most
enthusiastic supporter of a party's program will shrink before such drudgery, and it is folly to
think that ideological conviction alone will motivate sufficient numbers to keep the party going
through the off years.”50 I posit that the “chore” of actually voting for political parties cannot be
equally sustained without some tangible reward. Ideological conviction may be insufficient to
sustain voting work done for parties particularly for elections of less important posts and over the
long run.51 Powell believes local patronage practices are permissible means to reward interest for
candidates running for unimportant posts. Powell notes, “[i]n short, the resource pools that fuel
the intensity of political interest and debate in “important” elections frequently “could care less”
about who fills the offices deemed to be relatively unimportant.”52 Rather than viewing the lure
of employment as part of the attractiveness of a candidate, voters see permanent employment as
the culmination and reward for the contractual work done during campaigns either in the form of
work on campaigns, monetary donations or for publicly affiliating and publicizing his/her vote
for the candidate. The work benefits the party. As Powell notes, “[p]atronage appointments help
build stable political parties by offering rewards to persons who assume the tasks necessary to
the continued functioning of political organizations.”53 The same rationale could be extended to
voting. Political work is continuous throughout both election and non-election cycles and exists
at all different levels. The labor-centric model actually could encompass less visible forms of
“work” and “chores” that help perpetuate political institutions, such as affiliation, advocacy,
participation, polling, and voting. The Tashjian Court acknowledged a “broad spectrum of roles
in [political] organization’s activities” and “[c]onsidered from the standpoint of the Party itself,
the act of formal enrollment or public affiliation with the Party is merely one element in the
continuum of participation in Party affairs, and need not be in any sense the most important.”54
Ultimately, voting, like campaign volunteering, is also a task necessary to the continued
functioning of political organizations; equally parties and candidates will seek to reward and
motivate voters to work for them under a continued relationship (particularly those
voters/workers that are most effective, such as interest groups, but more will be discussed about
this in a later section).
There is some evidence of an incentive less tangible, but akin, to patronage practices
with regards to voting work. Paul S. Martin, a political scientist, has demonstrated that higher
participation rates measured solely by voter turnout triggered an increased reward of federal,
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state, and local financial support to that jurisdiction.55 “Pork barreling” is an effective and highly
used electoral strategy.56 The difference between patronage and “pork” is a matter of degree in
the type of reward. The latter comes in the form of general budgetary allocations to the general
labor of voting within a jurisdiction, while the former is a specific job to a campaign volunteer.
The per capita value of each reward is probably quite apt for the amount of labor (whether votes
or campaign management). While patronage practices have declined (as the result of legal
restraints), voting might still be linked to certain rewards within public employment, such as
Republican public servants believing a new Republican administration will be beneficial for
career prospects. Evidence shows that for, at least the past decade, public employees, as a bloc,
vote at significantly higher rates than private employees.57 The difference between hobby and
work has also been defined by where the “benefit” of the labor or time “primarily and
necessarily” really lies.58 Under this conception of work, the labor or time does not benefit
workers upon completion of the labor or use of time – the benefit is not primarily or necessarily
for the voters, since no one can predict how a candidate will reward voters. Ultimately, the
politicians’ rewarding of voting and its associated labor with pork is evidence for the other half
of the employment exchange – the reason politicians focus so much energy on pork is because
the voters’ labor is for the politician’s primary benefit not the voters’ primary benefit. The
primary benefit to the politician is, obviously, more incumbency, power, and visibility for
politicians personally, and also their party. The primary and necessary benefit is for the
candidate and party both of whom depend necessarily and primarily on their voters working on
the election day.
Just as Powell views patronage practices as a “corruptive” employment relationship that
is a necessary benefit to democratic processes,59 pork is often considered a necessary and
traditional part of politics. Patronage practices and party rewards galvanizes lower level work
like grass-roots organizing and democratic action. For example, rewards can be offered to
“historically excluded” groups that can obtain rewards by offering to do voting work. Judge
Becker, former Chief Judge of the Third Circuit, citing Powell’s dissent, writes:
“[T]he patronage system historically has been critical to the survival and strength of political
parties by allowing party leaders to reward their party faithful. Strong parties have, in turn,
played a crucial democratizing role: they have stimulated political activity and encouraged
meaningful political debate; they have enabled local candidates for office to attract attention
to their candidacies and galvanize grass-roots organizing; and they have facilitated the
political participation of historically excluded groups . . .”60
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While the First Amendment protects political parties promising rewards for voting, the court and
the public have misgivings about such a conception of democracy and finds the “employment” of
voters as corruptive of democratic processes.61 The perception of corruption derives not
necessarily from the fact that voters are working to benefit political parties for a reward; nor is
the unease sourced purely in the possible corruptive influence of monetary exchange within
democratic institutions. The public may be concerned with direct vote-buying in a pure sense,
even though there is disagreement with this position particularly if it allays the labor costs of
voting.62 Regardless, the public does tolerate vote-buying of more powerful voters in different
contexts (although it is not certain why) – i.e. voters in administrative boards, Congress,
corporate control, etc., though in less crass manifestations: lobbying, campaign donations, pork
barreling, and corporate shareholder proxy votes.
Setting the monetary question aside, the greater public and court concern is with the
establishment of a fixed and direct relationship between a select few – an “employment” of
certain effective voters (i.e. political machines63) thus denying our idealistic view of voters as
politically autonomous, politically distant, and sovereign consumers. These similar fears concern
our “conflict of interest” restrictions, such as the Hatch Act,64 which tries to protect our idealistic
view of expert administrative officials as politically autonomous, even when they are also
“employed” by political parties throughout the revolving doors of the federal government.
Regardless, both demands for protection are normative decisions: what should be the ethical role
of the voter when there are conflicts with its role elsewhere. Just as our view of the ethical role of
the Congressman voter should be one that avoids influence from any friendships with business,
so does our ethical role of voter as autonomous consumer conflict with membership in a political
party or ideological bloc when working the ballot booth. Imposing these normative views on any
analysis of democracy poses the same difficulties that public choice theorists have argued
regarding the analysis of Congressional voting.65 Two issues must not be confused: (1) the
realist view of voters and (2) the normative view of what actually furthers the ultimate goals of
voting so as to sustain democratic ideals. Labor-centricism offers perspectives on both. For the
61
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first issue, the Michigan model of voting, political science, Census data, and analogies to public
choice theory may offer evidence that voters may not be the ideal “independent voter” and are
influenced by patronage practices, pork, and partisan affiliation. For the second issue, Powell
argues that patronage practices along with the formalization of rewards for political work can
ultimately strengthen parties, democratic government and the political process.66 Laborcentricism merely notes that this view may be applicable to rewards for voting if voting is seen
as work. However, these two views do not necessarily have to follow one another just as the
acceptance of public choice theory does not mean one normatively accepts the fact that interest
groups exist for the good of democracy. In fact, throughout the rest of the paper and in the final
section, I posit that by accepting (1), labor-centric perspectives may offer fresh views on how to
improve democracy by overcoming some of the deleterious implications for voters-labors who
face similar problems as economic laborers, such as unemployment (which I will address in a
later section). Thus, just as accepting public choice theory encourages us to combat the
normative implications of powerful interest groups, accepting a labor-centric perspective can
encourage us to combat or encourage what we may believe to be the deleterious or positive
impact of voter employment.
Different conceptions of the role of the voter can fit alternative normative frameworks
that reach opposite policy recommendations. The consumption vision sees patronage as a threat
to the political marketplace, because it serves as a bribe for votes, a motivation to vote unrelated
to the candidate’s policy stances; it also obligates them into a permanent partisan relationship
denying them independence. Under the consumption model, the interaction between voter and
candidate should be an arms-length transaction, not a permanent and corporatist one: the party
sells the candidate’s image, policy platform, and ideas to the nameless and anonymous voters
who purchase/consume the candidate in a detached one-time transaction. Yet, the labor-centric
model posits that voters are “employed” by large political parties.67 The issue is not to see
patronage or other reward mechanisms as threats to voter independence, but rather to see how the
patronage and other rewards are utilized in a proper fashion to counteract voter alienation by
compensating for the labor costs of voting and other political activities68 while incentivizing
increased effective work (i.e. participation) within political parties.69 The judicial role is not so
much to ban rewards for voting labor and thus ignore the employment relationship; instead, there
is a role to monitor the relationship just as we have in any other private workplace setting. There
are many statutes (OSHA, FLSA, ERISA, etc.) and a complete administrative apparatus that
monitor the relationship between private corporations and their employees. While I do not
suggest that these statutes apply to voters, I do believe that similar concerns for voters and their
political activities in relationship to their political corporations should be of some judicial,
legislative, or Federal Election Commission concern. That is why I discuss in the last section,
and will explore more fully in a later article, how one of the fruitful purposes of labor law is to
use labor law’s experience and jurisprudence in analyzing the conflicts between union voters and
66
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voters as corporate employees under different circumstances may be useful for the conflicts
between democracy voters and voters as party employees.
B. The Party As Corporate Employer
Viewing the political party as a corporation is not ground-breaking. First of all, the
political party is formally a corporate body under law as a nonprofit corporation and both
academics and courts have treated the party as akin to a corporation.70 “[T]raditional party
behavior” includes “ensuring orderly internal party governance.”71 Under the consumption
model, the parties are also corporations, but the focus is on how they sell ideas in the political
marketplace to voter-consumers.72 As a result of this focus, the internal mechanisms that
produces these products are not relevant for voters.73 Nevertheless, there is a tension that
political parties are participants in the public arena as political associations and also as private
corporations. To some extent, there is literature to note that scholars and courts treated all
corporations as dual natured at one point in the legal history of the corporation.74 Roughly
speaking, contemporary law (even though there are still exceptions) treat public corporations
such as cities and churches more as voluntary associations of communities and private
corporations more as self-regulating enterprises.75 However, none quite carries on the
characteristics of both public and private entities today quite like the political party particularly
with its important role in public democracy and election law.76
The consumption model forces this dichotomization between a public voluntary
association and a private corporate organization onto political parties. Both voters and party
“members” at large are outside of the major decisions of the political parties, since they are only
consumers of the political party’s ideas, candidates, advertising, etc. The voters’ role is seen as
after the political parties have already decided the slate of candidates, their agendas, campaign
focus, and winning probabilities. They will have no role within party mechanisms unless the
party decides to allocate responsibility – these are “private” decisions for a private corporation.
For example, parties have a private role in the budgeting decisions. As the Supreme Court has
noted, “whether they like it or not, [political parties] act as agents for spending on behalf of those
70
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who seek to produce obligated officeholders and to coordinate disbursement of financing from
donors who may wish to “support any candidate who will be obliged to the contributors.”77 Most
importantly, there does not seem to be analogous normative justifications for voter-consumer
input into the political party as justifications against such input is borrowed from the private
realm - consumers are likewise not represented within corporations for business decisions, but
remedied for harms after the fact under tort law.78 Similarly, primaries and business decisions of
the political party do not allow for ex ante input, but rely on ex post judicial remedies if any – the
two remedies in the private realm are to exit the market (i.e. chose not to purchase/vote) or to sue
for damages after the fact.79 While one may use minority views in corporate law that consumers
should be given input into business decisions, such views are not generally practical given the
diverse, transitory, and amorphous interests of consumers.80 In any event, as the mainstream
theory goes, if consumers and employees want input, they can convert to shareholders by
purchasing stocks even though they may have little concentrated power and the option is not
plausible for private companies. Political parties are akin to private companies without a
transparent system of “public shareholding.” Thus, consumer interests for ex ante input seem to
run into a dead-end under analogies to corporate law theory.81
However, these conclusions may change if the voter is instead analogized to labor, which
has other plausible routes for representation. So instead of exit or litigation, voice may be a valid
option for voters as laborers. The labor-centric model begins with the “voter as employee.” Now
voters are part of the enterprise and they in the party for significant periods of time. Under a
labor-centric view, voters become party “insiders” to the corporate entity akin to campaign
workers, who are clearly “employees,” by working to support the enterprise’s pursuit of a clearly
marked goal (more power and market share of legislatures akin to profit and market share for
corporate enterprises). If campaign workers can have voice in party politics, the voter should
equally have a claim to some voice– their only difference is the level of work performed for the
political party (perhaps the former can be considered a “skilled” laborer). There are additional
fiduciary duties to employees for prevention of harm and protecting active employee “voice”
within the institution (such as those under the NLRB, EEOC, OSHA, ERISA, sexual harassment,
discrimination in promotion and hiring). Their “dignity” for their work, albeit rewarded, must be
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preserved within managerial decisions.82 Thus, under a labor-centric view, voters as employees
probably have greater claims to management voice when compared to voters framed as
consumers. Perhaps, by analyzing voters as internal to parties, there exists a state interest in
promoting voter welfare just as it has in promoting employee welfare. This interest can then
justify regulatory entrance into the party’s “internal affairs,” an interest “in the democratic
management of the political party’s internal affairs” can be taken seriously and not dismissed as
it was in Eu v. San Francisco County Democratic Central Committee.83 The Supreme Court in
Eu reasoned that the “State has no interest in protecting the integrity of the Party against the
Party itself.”84 Once we consider voters as lower-level employees, the internal dynamics of the
political party does not look like “Party against Party” but, instead, looking at the power
distribution between a “managerial” class within parties and its “employees” just as we have
done within the labor law framework.
Political parties, as employers, have significant powers to restrict the employment
environment of voters. The first power is based on their control over primaries, which is
analogous to determining who can be employed. States delegate to political parties the power to
define primaries according to their private decisions as internal to their “corporate bodies” much
akin to the corporation’s power to determine who votes in shareholder meetings also derive from
the state.85 The political parties’ second power is the power to value and improve the human
capital and working environment of the voters-employees.
The courts have been troubled by the party’s first employer power. If parties are
permanent “corporations” with its own “employees,” then it would have the discretion when it
wants to hire and keep new voters-employees in attempting to pursue its goals. In Nader v.
Schaffer, the plaintiffs filed a complaint against what I consider as the major parties’ restrictive
retention practices of political parties.86 The plaintiff argued that:
“. . . the alternative avenues of political activity open under Connecticut law [unless they
participate in primaries] are ineffectual and unrealistic, since in most general elections, only
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the Democratic and Republican nominees have reasonable probabilities of success . . . any
dominant position enjoyed by the Democratic and Republican parties is not the result of
improper support, or discrimination in their favor, by the State. Rather the two Parties enjoy
this position because, over a period of time, they have been successful in attracting the bulk
of the electorate, so that they now have substantial followings.”87
Under a labor-centric model, the attraction for following the Democratic and Republican parties
lies in its rewards and the party’s voter-workforce pool is essentially a restricted labor-force
maintained and contained through primaries and party registration (much akin to a renewable
labor contract). Some have also argued that voter registration policies, crafted by local and state
political parties, have deliberately restricted the turnout and types of people who vote often
considering party strategies and policies.88 Essentially, party leaders are deciding who can vote
by using the powers of the state. State policies are sourced in legislatures, which are dominated
by the two incumbent dominant political parties - in essence, the legislature is “party”captured.89 The Court in Burdick v. Takushi noted that there is a state interest in restricting
primaries, because it protects the party structure. The two state interests preserved are: the state
interest against “party raiding” and protecting against “unrestrained factionalism.”90 The effect of
political party primaries is to “channel[] expressive activity at the polls.”91 As the Nader
plaintiffs noted, the activity is channeled to the two dominant parties. Thus, states are backing
Democratic and Republican party policies and interests in restricting the voting-labor market. In
labor-centric language, the parties, through captured state legislatures, protect their labor force
by barring increased competition outside the major party system. The increased competition is
framed as a threat of “unrestrained factionalism.” The effect of such protection against
“unrestrained factionalism” is to restrict new alternative political parties to offer employment
opportunities to voters.
While “unrestrained factionalism” deals with political party issues analogous to anti-trust
(preventing the rise of third parties and factions within dominant parties), “party raiding” deals
with the employment relationship between the party and the voter-employer – how the party
itself can restrict the movements of its employees. The most recent case on “party-raiding” is the
Justice Thomas’ plurality opinion in Clingman v. Beaver.92 In Clingman, the Court,
distinguishing Tashjian v. Republican Party of Conn.,93 upheld Oklahoma’s election laws
regarding semiclosed primaries, which did not allow voters to disaffiliate themselves and openly
vote for another party in the primaries. The Court noted that while Tashjian v. Republican Party
of Conn94 had “struck down, as inconsistent with the First Amendment, a closed primary system
that prevented a political party from inviting Independent voters to vote in the party's primary. . . .
[,] [t]his case presents a question that Tashjian left open: whether a State may prevent a political
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party from inviting registered voters of other parties to vote in its primary.”95 The Court views
the political party not as a creation of individuals freely associating with one another, but instead
considered the political party a corporation with its own employees – the court preserved the
party-corporation’s clear boundaries of its voter-workforce and protected the political party
against another party from raiding this workforce, such as a sore-loser shifting their voters to
new or alternative parties. The Court noted that “. . . Oklahoma's semiclosed primary advances a
number of regulatory interests that this Court recognizes as important: it “preserv[es] [political]
parties as viable and identifiable interest groups,” enhances parties' electioneering and partybuilding efforts, and guards against party raiding and “sore loser” candidacies by spurned
primary contenders.”96 In a sense, the observation that parties have the power to shift “their”
voters indicates a corporate employment power over voter behavior. This state interest confers
on the political party a corporate employment power: enforcing its voter-employment contract by
preserving the integrity of political party against raiding by other parties and sore losers. 97 This
type of contractual enforcement contradicts the idealism of consumption-based voting and
parties as an association of independent-minded voters.
The second employee power is to regulate the “workplace” or the conditions concerning
how voters process and engage political information during work. There are two parts to this
control: discipline and permitting public scrutiny. First, parties can exact discipline on its
members just as employees can be disciplined. Parties are “instrument(s) through which
discipline and responsibility may be achieved within the Leviathan.”98 Parties no longer ascribe
to a form of the “political machine” that strictly controls voters and candidates.99 While parties
have relaxed such overt control, it has not relaxed into a purely voluntary political organization.
The party is free to have an organizational structure with an internal dynamic including a level of
party discipline. Justice Stevens notes: “It is not this Court's constitutional function to choose
between the competing visions of what makes democracy work-party autonomy and discipline
versus progressive inclusion of the entire electorate in the process of selecting their public
officials-that are held by the litigants in this case.”100 The dissent in Burdick notes that in
addition to rewarding voters, the party-employer has the power to penalize voters, with the
backing of legislative power, by enacting stricter voter registration requirements to tighten party
grip and penalize, with registration requirements, certain groups who may be less likely to
participate/vote or more willing to seek employment with other parties.101 Another form of
discipline is the power to influence gerrymandering decisions, which party members use to
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completely control the placement of employees and their work-products (i.e. their value as a
voter to the district – i.e. vote dilution).102 Gerry-mandering manipulates the working
environment of voters by channeling their “work” to party-determined outlets (e.g., which
district they are voting at, who can associate with for campaign purposes) and “letting” go of less
useful voters through vote dilution and/or fomenting disillusion and nonparticipation.
Gerrymandering is like a “covenant not to compete” provision written into party employment –
voters from this jurisdiction must work for this party.103 “[T]he potential for voter disillusion and
nonparticipation is great,’ as voters are forced to focus their political activities in artificial
electoral units. Intelligent voters, regardless of party affiliation, resent this sort of political
manipulation of the electorate for no public purpose.”104
Labor-centricism is also reflected in gerrymandering’s focus: how political parties can
use gerrymandering as a managerial device to allocate employee responsibility according to the
value of their work and whether they are needed (how they can “dilute” an voter-employee’s
work responsibilities according to their work value). The employees are beholden to the
managerial whims of the party architects for an allocation of work responsibility and, reward just
like how corrupt boroughs are dependent on a patron’s managerial whims. Justice Stevens makes
this comparison:
“The rotten boroughs clearly would violate our familiar one-person, one-vote rule, but they
were also troubling because the representative of such a borough owed his primary loyalty
to his patron and the government rather than to his constituents (if he had any). Similarly, in
gerrymandered districts, instead of local groups defined by neutral criteria selecting their
representatives, it is the architects of the districts who select the constituencies and, in effect,
the representatives.”105
Unlike the consumption paradigm where political parties want to sell to as many voterconsumers as possible, a successful political party does not need to employ as many employees
as possible – rather they want to keep as many effective employees as needed, since its reward
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resources are limited. Hence there are campaign strategies that focus on particular states, such as
New Hampshire.
Another form of employee control is as an information gate-keeper by controlling the
release of information into and out of the voting workplace processes. 106 Justice Thomas
comments, in Clingman, that the political party “remained free to govern themselves internally
and to communicate with the public as they wished.”107 Patronage practices and gerrymandering
both have a “public” side. One increases visibility of political work so as to secure public
rewards thus encouraging overt political action; the other encourages overt essentialization by
managers and public debates so as to predict the value of votes based on one’s “public”
characteristics, such as income and race (the “blue” vs. “red” state). Yet, for both
gerrymandering and patronage practices, there are hidden “private” political compromises and
party calculations not in the public domain that are products of closed internal party
deliberations.108 Parties retain power to control how decisions that influence voting outcomes are
to be released to the public. First Amendment scholars have noticed the extent of “corporate”
censorship in the political marketplace or, as I call it, the voting workplace.109 Corporations act
as quasi-governments110 acting as censors111 that filter information to their employees, thus
programming the availability of types of “information” for working/voting. This includes
information about how decisions are reached with regards to patronage and gerrymandering.
Parties have corporate control over both dissenting and also mainstream democratic information
exacerbates these concerns.112 Political parties can control the issues raised in elections and may
choose issues that will attract employment and motivate voters to discuss, vote, and motivate
others to vote.113 The public acceptance of this quasi-government control is analogous to our
acceptance of employers’ quasi-governmental control of information in the workplace.114 We
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believe the workplace environment is ultimately controlled by the party-employers rather than
the voter-employees.115
The same usefulness of labor-centrism can transform the perspective we adopt for
political parties. The tension within the dual image of the corporation as both a collective
democratic association and a private hierarchical enterprise was somewhat obviated by the
growth of unionism; unions attempted to become the voluntary democratic associations within
corporations while corporations retained their status as a hierarchical commercial enterprises. A
similar solution may apply to the political party, as they still exist as a hybrid of both a voluntary
association and corporate enterprise. Perhaps there is a need for unions as institutions that
democratically represent voters within political parties. The movement to unionism may be the
ex ante institutionalized solution to prevent ex post litigation. Voters do have standing to protect
themselves against managerial party interests that may be adverse to their voting conditions. In
Federal Election Commission v. Akins,116 the Supreme Court found standing for voters to sue the
FEC to treat the American Israel Public Affairs Committee (AIPAC) as a “political committee”
and thus make public the contributions to potential political candidates.117 The voters had
standing, because they had a “concrete,” albeit “generalized” grievance. In essence, Atkins
stands for the proposition that voters can monitor the political process by mandating an
administrative agency to force donors to disclose their relationships with their candidates and
party manager as these relations with donors may affect their candidates and the value of their
work in a specific election.118 This “public” model of rights adjudication would allow employees
and voters, particularly unionized voters, to challenge the parties when they violate fiduciary-like
statutory duties towards them (e.g., vote dilution)
A voter coalition instigating litigation on behalf of all voters to assert a concrete injury
can be analogized to an established role for unions to assert protections on behalf of all
employees for their workplace and work regardless of the employee’s union membership.119
Analogies can also be sought between the NLRB and the FEC – these will be explored in another
paper. The public rights model for organized voter standing has some basis for the public rights
basis for union standing in labor law. There are several labor law cases that provide a nice analog
to the Atkins proposition: a Eastern District of Pennsylvania case, Delaware Valley Toxics
Coalition v. Kurz-Hastings, Inc,120a Fourth Circuit opinion in West Penn Power Co. v.
N.L.R.B.,121 along with numerous union challenges to OSHA and other administrative agency
determinations that may affect the workplace.122 In Delaware Valley, the court found standing
115
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for two trade unions suing on behalf of workers that live, work, and travel near the defendant’s
manufacturing plant and who allegedly failed to provide accurate information under EPA
obligations with regards to its toxic pollution harming their workplaces. In West Penn, the NLRB
with the unions as interveners successfully sued a defendant corporation to release data on its
contracting practices so as to determine whether the corporation shifted labor from union
members to contracted non-union workers. Both cases, like Atkins, show how coalitions of
employees can sue for information on how third-parties may be “corrupting” the relationship
between employers and employees whether it is the environmental effects on the workplace or
concealed relationships between management and third-parties (such as non-union contractors).
Similarly unions have instigated numerous suits that challenge administrative determinations and
enforcement that potentially harm the safety and jobs of employees. In all these cases, the
presupposition is that there is a existing relationship that is “corrupted” or “injured” by a
concrete violation of a statutory duty almost akin to a fiduciary duty. Just as candidates must
disclose conflicts of interests, such as the “role that AIPAC’s financial assistance might play,”
employers must reveal conflicts of interest that might reveal employers’ motives potentially
adverse to their employees, their working environment, and generally, their power within the
corporate entity. The Atkins injury is not so much an interference with the voters’ informed
choice when voting for candidates, but rather knowing how much AIPAC is influencing party
decisions through funding and how that may affect its relationship with workers and the party’s
unwillingness to reveal public information with regards to those managerial decisions. In
analogy, voter litigation is protecting their sphere of influence on their party’s decisions and their
managers’ motivations. They are concerned about influences that may be adverse to the voting
environment and how capital contributions may influence candidate’s preferences on issues more
so than the voters. The labor versus capital conflict will be discussed later.
C. The Candidates As Political Managers
The view that candidates are political managers is a not new idea, but has been with us
since the Founding of the Republic.123 Neither candidates nor corporate managers fit the mold of
Burkean elites nor are they completely beholden to voters,124 but in fact, again, both toe a
sensible middle line – business management scholars have noted that managers are not simply
“elites” that command their employees nor is there a true “team” model where managers listen to
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their constituents. In fact, it is often a mix of both.125 The business management framework is apt
to describe legislative representation especially in light of the high incumbency rates (not
surprising if voters have relatively fixed employment in parties);126 relationship between
politicians-managers and voters-employees within the party-corporation is highly stable. The
labor-centric model plies its trade somewhere between the two extremities in the conception of
the voter-candidate relationship. Party managers are not completely beholden to the voter as
voters are never completely sovereign consumers (see gerrymandering phenomena) nor are
voters completely enslaved by their powerful candidate-managers (see Atkins type litigation).
Both of these polar visions of democracy are abundantly sourced in the literature and history of
democracy.127 Within this framework, the definition of democratic “representation” becomes a
euphemism for corporate-like management. The role of the candidates is not simply to “channel
the numerous opinions, interests, and abilities of the people of a State into the making of the
State’s public policy.”128 Instead, representation is only one side of candidate management –
clearly candidates have to represent to fellow managers within the political party, the views of
their “group of employees” (i.e. what their jurisdictions desire). The flip-side of management is
to motivate, reward, and control their voters-employees to accept the political compromises that
the party wants to enforce upon constituents. As Macey suggests, politicians use the party’s
corporate structure to serve their own interests, because they will be better able to manage a
particular sub-division of the party conglomerate – a subset of interest groups. 129 As David
Schleicher points out, the party’s choice between emphasis on command and representation is
also reflected in the balance the courts try to seek in regulating the competition between political
parties and within political parties.130 Hence, the corporate structure of parties, which allows
candidates to focus on a geographical area and a set of interest groups, does not just enable easier
representation, but also their management. The candidates can create and enforce a consensus
among his set of interest groups (i.e. what I call “shareholders”) and geographical workers by
relying on a variety of tools inherent to their positions within the party or through the powers of
their political office, such as gerrymandering, pork-barreling, and other political influence to
“discipline” their party members.131 The discipline is more powerful if managers, just as in
corporations, can use their positions as representatives of the will of the corporate body (i.e. the
party). Justice Powell observed that a perception of unity within the party management can
increase voter productivity by creating partisan voting patterns.132 For example, Richard Pildes
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makes two related observations that describe this “command” side of representation. First,
“political institutions and decision procedures must create the conditions out of which, for the
first time, a political community can forge for itself a collective will.”133 The party allocates
decision-making power and the decision procedures to the managerial class who decide how to
use these procedural devices to create a collective will. Second, “[l]ike the managerial class wellknown to the laws of corporate governance, these political managers readily identify their
stewardship with the interests of the corporate body they lead. Like their corporate counterparts,
they act in the name of the entity to protect themselves against outside challenges to their
personal authority. Again, like their corporate counterparts, political managers use procedural
devices, created in their incumbent capacity, to lock up their control.”134 There are many
examples of managerial behavior of procedural devices for lock-up most exemplified by
gerrymandering where Democratic and Republican managers have determined where to place
their workers in different districts according to Taylorist management techniques in order to
maximize the production of power.135
Politicians have, thus, two constituencies, akin to corporate managers: managing their
employee-voters while also serving party leaders and sponsors (i.e. shareholders) as an employee
of the corporate body, albeit in the managerial class.136 Justice Stevens writes: “[e]lected
officials in some sense serve two masters: the constituents who elected them and the political
sponsors who support them. Their primary obligations are, of course, to the public in general, but
it is neither realistic nor fair to expect them wholly to ignore the political consequences of their
decisions.”137 With regards to the political manager as a corporate employee, even political
managers must, like voters, adhere to the party leadership and adhere to the leadership’s
judgment about whether candidates or voters as employees are “in sympathy with the principles
of the party.”138 One potent mechanism to control managers is the allocation of resources and
the former compel public affiliation through registration with the party while the latter allow private association
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national attention. Justice Thomas notes that “coercion” through party allocation of campaign
financing is what party politics is all about. He writes:
“As applied in the specific context of campaign funding by political parties, the anticorruption rationale loses its force. What could it mean for a party to “corrupt” its candidate
or to exercise “coercive” influence over him? The very aim of a political party is to
influence its candidate's stance on issues and, if the candidate takes office or is reelected, his
votes. When political parties achieve that aim, that achievement does not, in my view,
constitute “a subversion of the political process.” For instance, if the Democratic Party
spends large sums of money in support of a candidate who wins, takes office, and then
implements the Party's platform, that is not corruption; that is successful advocacy of ideas
in the political marketplace and representative government in a party system. To borrow a
phrase from Federal Election Comm'n v. NCPAC: “The fact that candidates and elected
officials may alter or reaffirm their own positions on issues in response to political
messages paid for by [political groups] can hardly be called corruption, for one of the
essential features of democracy is the presentation to the electorate of varying points of
view.””139
Politicians want and need tap into the parties’ allocation of interest groups along with the
endorsement of party affiliation. As Macey notes, “[w]hile this point is somewhat
counterintuitive, because most people are taught that political parties are organized to serve the
interests of voters, I would posit that, upon reflection, many would agree that political parties are
designed to serve politicians' interests at least as much as they are designed to serve voters'
interests. After all, politicians have far more at stake in choosing a party affiliation than do
individual voters.”140 Particularly important for local candidates (i.e. lower-level political
managers) is the party’s internal promotion mechanism; party leaders can choose who to
cultivate for national attention.141 The party’s effective control over candidates or budding
political managers starts when party leaders decide who can be promoted from mere party
member to political manager.142 Politicians do not have any recourse against party leadership
decisions; there is still little overt legal compulsion for internal accountability by party leadership
to managerial groups within political parties. These decisions are subject to the managerial
discretion of party leaders, including even the exhibition of positions and advertising to other
employees and interest groups within the party.143
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Party management style with regards to the command side has changed over the years.
The changing nature of corporate management has distinct parallels with the changing nature of
political party management. Corporate boards have shifted managerial strategies from
hierarchical structures to relatively team-orientated cooperative relationships between employees
and management.144 The “smoke-filled room[s]” involved in party nominations and major
decisions shutting out employees from participation have been replaced by quite open primaries
and more transparent mechanisms for party decisions.145 One corporate strategy is to allow the
employees a “voice” within the corporation through stakeholder voting when considering who
should run and win positions in the management. Primary elections are similar in the sense that
they changed the way nominations for party leadership and representation in government is
determined. Once politicians get selected as a manager within the system, they take on the
responsibility of coordinating their “domain” of interest groups and employees/voters allocated
to them via various methods. One method is gerrymandering, which is a method to allocate
responsibility within the party perhaps, in part, to reflect diverse employees.146 A disfavored
alternative method is to create managerial fiefdoms; party leaders delegate and decentralize their
management by giving lower-level managers political control over budgets, patronage, and
promotions. These were the so-called “political machines,” which some claim to have helped
racial and ethnic minorities gain a piece of political power as the party delegated racial
minorities management authority over members of their own race within the parties. 147 Justice
Stevens has noticed that the success of parties has been attributed to architect-managers of
gerrymandering rather than the voter-employees.148 Equally any change to their “domain,”
creates a shift in managerial strategies. The Supreme Court in Viet observed that“[i]f the districts
change, the candidates change, their strengths and weaknesses change, their campaigns change,
their ability to raise money changes, the issues change-everything changes.”149
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One of the main roles of corporate managers in their relationship with employees is to
motivate, reward, and command voters within their member rolls. There is no doubt that voters
need motivation in the classic labor-centric perspective. According to a Pew Center survey, 51%
of Americans say that “voting doesn’t really change things.”150 Fund-raising, stumping, making
reward promises, and other political campaign activities are not purely for making the candidate
seem like a better candidate, but also to motivate voters who have, as discussed earlier, laborcentric obstacles. As Justice Stevens notes, “[s]peech has the power to inspire volunteers to
perform a multitude of tasks on a campaign trail, on a battleground, or even on a football
field.”151 The need for managerial coaching exists equally for voters. Political scientists have
already identified an important voting phenomena called “voter fatigue,” also called “voter rolloff.” In voter fatigue, too many elections and candidates at the different levels causes voters to
ignore elections because they are overworked. Some scholars compared voting in America to
taking an SAT.152 Plaintiffs and courts have also acknowledged the “voter fatigue” phenomena
and one district court framed voting as not necessarily a matter of interest, but rather one of
“eagerness.”153 There is strong evidence that candidates tailor their messages to motivate voteremployees.154 For example, managers within the George Bush, Sr. and Republican political party
promised a reward of “influence in the appointment process” so that conservative-leaning
Christian Coalition could be “outsourced” responsibility to mobilize and motivate voters already
within the interest group.155
D. The Campaign Contributors As Shareholders
The idea that campaign contributors can act as shareholders has been a natural metaphor
and the comparison has been debated throughout the literature.156 However, the metaphor has
taken hold as an impetus for “campaign finance reform.” The Court no longer sees donations on
a larger scale as simply a form of organizational activity and a form of voter participation as it
did in Tashjian, but rather as a form of corruption.157 Indeed, the Court in Buckley wanted to
150

http://people-press.org/reports/display.php3?PageID=405.
Nixon v. Shrink Missouri Government PAC, 528 U.S. 377 (2000) (Stevens, J., concurring).
152
Martin P. Wattenberg,, Ian Mcallister & Anthony Salvanto, “How Voting is Like Taking an Sat Test: An
Analysis of American Voter Rolloff,” 28 AM. POL. Q. 234 (2000).
153
See Vera v. Bush, 933 F.Supp. 1341, 1348 – 1349 (S.D.Tex. 1996).
154
Federal Election Com'n v. GOPAC, Inc., 917 F.Supp. 851, 856 (D.D.C.,1996) (“In particular, GOPAC convened
"shirtsleeve sessions," which provided "themes and message development for state and local Republican
candidates," and "focus groups," which identified and defined political issues that would motivate voters in various
regions of the country.”).
155
See Federal Election Com'n v. Christian Coalition, 52 F.Supp.2d 45, 69 (D.D.C.,1999).
156
Spencer Overton, “The Donor Class: Campaign Finance, Democracy, and Participation,” 153 U. PA. L. REV. 73
(2004). For a more critical view from a deliberativist and participatory viewpoint, see J. Skelly Wright, “Money and
The Pollution of Politics: Is the First Amendment An Obstacle to Political Equality?,” 82 COLUM. L. REV. 609
(1982). See also Randall S. Kroszner & Thomas Stratman, “Corporate Campaign Contributions, Repeat Giving, and
the Rewards to Legislator Reputation,” 48 J.L. & ECON. 41 (2005) (extending analysis of firm strategy in the
economic marketplace to PAC contributions in the political marketplace). There are real-life examples. The
Democratic Party calls contributions “bonds” thus making contributors “bond-holders.” See Democratic Party,
“Take Control with “Democracy” Bonds,” available at http://www.democrats.org/a/2005/06/democracy_bonds.php.
157
Compare McConnell, 540 U.S. at 95 (“. . . the idea that large contributions to a national party can corrupt or
create the appearance of corruption of federal candidates and officeholders is neither novel nor implausible.”) with
Tashjian v. Republican Party of Connecticut, 479 U.S. 208 (1996).
151

28

separate the labor and the capital sides to campaign contribution. The Court writes to separate the
Tashjian labor aspect of contribution or “the symbolic act of contributing” from the corrupting
influence of the party’s capital dependence - “the extent that large contributions are given to
secure political quid pro quo’s from current and potential office holders, the integrity of our
system of representative democracy is undermined.”158 Buckley observed that candidates are
dependent on large infusions of case to support their campaigns:
“[t]he increasing importance of the communications media and sophisticated mass-mailing
and polling operations to effective campaigning make the raising of large sums of money an
ever more essential ingredient of an effective candidacy.”159
The “quid pro quo” relationship harks back to the discussion regarding patronage.160 The laborcentric vision complements this shareholder vision of democracy; patronage and financial
contributions are the two most salient, troublesome, but related, quid pro quo exchanges. In the
end, the judicial question is which and at what level can capital or labor investment into a
candidate or party be legally rewarded and normatively justified as furthering democracy. The
rewarding of these investments in its most overt and egregious forms are patronage and donation
corruption. In fact, the Buckley Court cites to CSC v. Letter Carriers,161 which discussed the
limitations on political activities by federal employees. In Elrod, the Court noted that the
restrictions on federal employees was related to the threat that federal employees become party
to patronage relationships. In a sense the same problems that plagued Buckley, CSC, and Elrod
were not necessarily the quid pro quo relationships underlying donations and patronage, but the
intensity and permanence of the quid pro quo relationship. In essence, neither patronage nor
donations are categorically corruptive, but the problem is when do either create a relationship
that causes undue influence over candidates when balancing party managerial responsibilities
and public duties. Campaign contributors establish a permanent link to candidates as creditors
and shareholders in the party, and specifically, to candidates.162 What the Court feared with the
large amounts of contributions from a single source was the creation of a permanent relationship
akin to a larger shareholders to corporate managers.163
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The relationship created between campaign financiers-shareholders and voters does not
fit neatly into the consumption paradigm. Under a consumption paradigm, shareholders would
finance corporate bodies and campaigns so that they succeed in gaining more market share and
profit by attracting more consumers. Shareholders desire companies to match and satisfy
consumer interests or else lose to the competitors.164 Increased number of shareholders can
actually improve corporate selling to more consumers.165 Increased campaign financing should
increase the welfare of all voters/consumers as products become better. Yet, the campaign
financing and voter relationship here is different. Shareholders are buying influence with
corporate managers so that managers listen to them not their party voters. There is no alignment
of interests between shareholders and voters in general – shareholders are not worried about
attracting a larger popular vote with better candidates, but worried more about what happens
with party decisions after candidates win their offices, hence corporate sponsors often fund both
sides of the aisles. The relationship is more akin to shareholders and employees. Shareholders
want corporate employees and voters to adhere to party discipline and the shareholders’ will on
the corporate body. In essence, like the fight between unions (labor) and shareholder (capital)
interests, campaign contributors-shareholders and voter-employees are in a struggle for influence
within the corporate body. Thus, campaign financing does not focus on the number of campaign
donors, but the amount of donations. Increasing the number of shareholders will have no effect
on the power of employees; the controlling shareholders (ones with the largest donations) still
has control and power over the enterprise’s direction. However, the amount of donation might
cut into the need for labor power as is discussed in the next few paragraphs. Corporate law seeks
other sources of power within the corporation to counteract the influence of controlling
shareholders, including minority shareholders, and possibly employees.166 Perhaps, campaign
financing reform will also seek to empower employees to counteract the power of large donors
within the party.
Patronage and campaign contribution restrictions have not blunted the corporate form of
parties – they still need capital and require rewards for labor. The viability of candidates is often
determined by their “war chests” (just like corporate start-ups) rather than their efforts to gain
support from voter-employees.167 One of the major advantages of larger parties is its ability to
164

See, e.g., Frank E. Easterbrook, Foreword: The Court and the Economic System, 98 Harv. L. Rev. 4, 8 (1984)
(“Those who offer what consumers want--by design or by accident--and produce it at low cost will prosper. Rewards
and punishments arise automatically in any market system. The investor who continually misunderstands the
markets soon finds that he has no money left to invest; those who understand more soon control the bulk of liquid
funds. The manager who lets costs get out of control or makes things no one wants finds that sales shrink. The
influence of those who misunderstand or mismanage wanes.”).
165
See Samuel Issacharoff, “Throwing in the Towel: The Constitutional Morass of Campaign Finance,” 3 ELECTION
L.J. 259 (2004).
166
See, e.g., Anupam Chander, “Minorities, Shareholder and Otherwise,” 113 Yale L. J. 119, 155 (2003)
(“Corporate law recognizes the inevitability of power imbalances. In response to the possible self-dealing of
controlling shareholders and management, corporate law seeks to establish other resources of power in minority
shareholders.”). See also Id. at 128.
167
Compare, e.g., Steve Gorman, “Sen. Hillary Clinton hits Hollywood money trail,” Reuters, Oct. 14, 2005
http://news.yahoo.com/s/nm/20051014/people_nm/hillary_dc_1; “Colorado Representatives Bolster War Chest For
Races Ahead,” Associated Press, Oct. 15, 2005, available at
http://www.thedenverchannel.com/politics/5102505/detail.html?rss=den&psp=news (“Loevy and Scott Adler, a
University of Colorado political scientist, said the race could also be competitive if the opponent is conservative and
if Democrats pour in lots of money.”) with, e.g., Toledo Blade, “Toledo investment group puts $1 million in 5 start-

30

capture more employees and more capital, similar problems that exist in the private sector where
larger corporations keep on getting larger.168 Instead of eliminating the essential need for capital
and labor, political parties have to seek them in less transparent ways and drive capital and labor
sourcing “underground.” Justice Thomas recently observed that:
“ . . I could consider sources suggesting that parties in fact have lost power in recent years. I
also could explore how political parties have coped with the restrictions on coordinated
expenditures. As Justice Kennedy has explained, “[t]he Court has forced a substantial amount
of political speech underground, as contributors and candidates devise ever more elaborate
methods of avoiding contribution limits.” Perhaps political parties have survived, not because
the regulation at issue imposes less than a substantial burden on speech, but simply because
the parties have found “underground” alternatives for communication.”169
There is much evidence that the search for capital has shifted to safe harbors under issue
advocacy.170 To take an analogy from the corporate sector, capital and labor sourcing has been
“outsourced.” PACs garner capital and interest groups, like the Christian Coalition described
earlier, employ and manage voters. Scalia notes a transference from party employment to interest
groups caused by patronage restrictions in Elrod and Branti. He writes: “there is little doubt that
our decisions in Elrod and Branti, by contributing to the decline of party strength, have also
contributed to the growth of interest-group politics in the last decade.”171 Indeed, patronage
rewards for labor on campaigns has not been eliminated, but has been driven underground.
Regardless, important patronage rewards for political posts still abound, such as judicial offices,
which have been quite public and open.172 The retraction of Harriet Miers after criticism by
interest groups that helped Bush win office may be another example of the power of interest
groups whether via their power over capital or labor in influencing managerial decisions.
Additionally, much like corporate management, American campaigning has become less
“labor-intensive” thus causing a decline in patronage practices with relation to a dependence on
capital (and courts have recognized this.173) This may, in part, be the result of the relative
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regulation on both. There is much more animosity toward patronage practices as patronage has
been banned, while campaign financing has just been controlled.174 Defenders of patronage
practices will note that while capital contributions have been restricted by dollar amounts,
patronage practices have been categorically barred even for low-level political positions. The
shift from labor to capital was prophesized by Powell:
“Particularly in a time of growing reliance upon expensive television advertisements, a
candidate who is neither independently wealthy nor capable of attracting substantial
contributions must rely upon party workers to bring his message to the voters. In contests
for less visible offices, a candidate may have no efficient method of appealing to the voters
unless he enlists the efforts of persons who seek reward through the patronage system.
Insofar as the Court's decision today limits the ability of candidates to present their views to
the electorate, our democratic process surely is weakened.”175
Justice Scalia has also noted that:
“[i]ncreased reliance on money-intensive campaign techniques tends to entrench those in
power much more effectively than patronage--but without the attendant benefit of
strengthening the party system. A challenger can more easily obtain the support of party
workers (who can expect to be rewarded even if the candidate loses--if not this year, then
the next) than the financial support of political action committees (which will generally
support incumbents, who are likely to prevail).”176
The increasing use of capital has substantially decreased the level of participation and labor
required for the average voter. Now engagement and deliberation perceived necessary for
“effective voting” requires merely following instructions from capital fueled advertising. As
capital flows have increased, the need for participation to re-affirm political commitments has
lessened. There is a normative fear that capital considerations have overwhelmed labor
considerations. In fact legislation have targeted the disproportionate effect of large contributions
vis-à-vis voluntary labor.177 For example, less voters are needed for parties to get out the vote in
the age of television and mass media. Political machines have been replaced with television and
the expenditure limits. Equally important is the fact that incumbents have methods of getting their name before the
public that are not limited by Act 64, while challengers do not.”).
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capital-intensive advertising.178 Even opportunities for labor participation in political fundraising
has been replaced by outsourcing to corporate companies, who subsequently outsourced the
business to cheaper call centers in India.179 Daniel Ortiz calls the modern voter-laborer a “civic
slacker [who] cedes his vote to the candidate with the better advertising campaign, just as the
traditional vote seller cedes his vote to the vote buyer.”180 Perhaps, the “ceding” is not so much a
choice, but the party’s increased capitalization. As capital increases and campaign machinery
becomes less labor-intensive, the value of political participation/employment to the political
party has declined to such an extent that most voter-laborers are becoming assembly-line
workers whose only labor requirement is to punch a ballot. Rewards for labor are also minimized
as less labor is needed overall, so there is less incentive to participate. The consumption model
sees these as complementary – more capital for advertising equals more information for the
voter-consumer.181 Instead the labor-centric model sees these as competitors: more capital for
advertising means less party need for labor-centric work to get out the vote, and thus less
opportunity for participation. The ultimate choice is between promoting labor-centric acts, such
as local political action, advocacy, deliberation, voting etc. versus shareholder-centric acts, such
as donation of money, fundraising, discounted services, favors, etc.
A theory focused on consumers would not care about how corporate organizations are
controlled, but only care about whether these organizations are healthily competing for the
benefit of the consumer. While a consumer-centric vision may permit shareholder-centrism, a
labor-centric model actively rebels against shareholder-centrism and tries to either diffuse
control by creating employee-owned corporations or force corporate decision-makers to consider
their fiduciary duties towards their workers in face of growing dependence on capital. Whereas,
the consumption paradigm ignores these concerns, these concerns are discussed in detail in
workplace democracy literature. The protection of the value of labor may, again, require
analogies to labor law and the union experience. The labor analogy pinpoints our certain
discomfort with the move to shareholder-centrism182 and our concern with campaign finance
reform. This discomfort is epitomized in local voting elections. For example, in some cities,
nonresidents who have property are given the franchise simply because they are entitled by their
investments in the jurisdiction, just like a shareholder.183 However, the courts and the public
disfavor this focus on property-ownership as a sole qualification for corporate decision-making,
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because we feel residents who participate and work in the community (the labor) should be the
focus of franchise entitlement.
Participatory and deliberative democrats often use local government-type grassroots
organizations and the local union as the practical examples of how voters can be mobilized for
power within the corporate structure. The use of unions and grassroots organizations as two
exemplars of democracy are not happenstance. The alienated and nonelite laborers in the
corporate structure are like the alienated and nonelite “grassroots” voters in the political
structure.184 By centering corporate democracy on laborers and their unions is like centering
political democracy on voters and their local assemblies and grass-root voluntary associations. If
one understands labor’s need for unionization, then one would understand the voters’ need for
local democracy and vice versa.185 One of the important justifications for unionization is to
promote “voice” instead of exit – organizations should be concerned about alienation of workers
in face of growing dependence on capital and be the advocates of voters against those that are
powerfully influencing and colluding with the managers. Parties have become the managers of
voters, but there lacks what the deliberativist observe in a counter-organization such as a union.
In their seminal work, labor economists Freeman and Medoff conclude that unions lead to more
productivity, enhanced efficiency, more participation, and community-building (i.e. older
workers are willing to help younger workers) under in an unionized workplace as they are better
able to voice their concerns and protect most easily disempowered (the older workers).186 This
need for voice is echoed by other union scholars based on non-economic democratic norms.187
The great demand for Howard Dean’s grassroots model in the election 2004 may be emblematic
of the need for a counterweight in the political marketplace despite corporate party
competition.188 However, the same reasons for the lack of unionization in the private workforce
imparts lessons in the public sector. The lessons from decline in unionization is that the voice of
employees could not be guaranteed by structural regulation and competition between labor and
capital and has been supplanted by direct regulation called “employment law.”189 Another
consistent explanation is that weak regulations, while ostensibly regulating competition between
employers and unions, neglected the power distribution between employees and employers thus
allowing employers to succeed in opposing unions.190 In other words, labor law had no teeth to
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protect against the employers’ powers. The same obstacles will still exist for protecting voters.
The ultimate effect in the conflict between capital and labor is that unemployment will
rise and, analogously, political participation will decline. Robert Putnam has already noticed that
there is a general decline in social capital, including political participation and voting.191 The
solution to this problem may not be sourced in a consumer-centric vision, which relies on a
capital intensive solution: more information and more attractive candidates. Alternatively, the
labor-centric solution lies in motivation, engagement, and training. Parties are not currently
competing for the maximum share of a pool of consumers who are out there all ready to purchase
when the right product comes along with enough information. Instead, parties are looking for
labor, and pay just enough labor to win against the other party. However, due to the increasing
importance of capital, the labor they need is only the minimal kind – those “civic slackers” are
sufficient. Parties are competing against each other and there is no necessary need to compete for
labor beyond the necessary minimum to maintain control (there is no difference between
employing 20% more voters-employers in a district than employing 5% more voters-employers).
There is no need to motivate and reward voting-labor beyond the needed victory. In other words,
like in the labor market, there is no motivation for parties to enlarge the labor market and provide
labor more sophisticated work beyond the bare minimum needed to produce the product. As
capital increases its role, the bare minimum decreases. It is the role of the state to re-tool and retrain workers so that they may obtain more satisfying work in face of the threat of capital to
replace their old jobs. Similarly it is the role of the state to counteract unemployment of voters
and increase the labor supply when facing threat of capital replacement. The following section
uses the labor-centric model to try to better explain and model the decline in voter turnout. It
provides an example of how the labor-centric model may be useful for policy-makers.
III. APPLYING THE LABOR-CENTRIC MODEL: UNEMPLOYMENT AND VOTER TURNOUT
While general labor theory may also provide helpful analogies to the political
marketplace, specific problems and analysis in labor economics are also very useful for
analyzing the labor-centric political marketplace issues. There is something different about the
market for labor when compared to traditional consumer markets. The introduction of labor also
serves a more pragmatic purpose: to challenge the neo-classicalist hold on law and democracy
inherent in consumer-centric rhetoric. While neo-classicists have tried to extend their analysis
into the law and economics of labor (i.e. Richard Epstein and Richard Posner have both written
on labor law), their work has not generally influenced labor law scholars and economists and our
common conceptions of labor – there is a qualitative difference between labor inputs and
commodities. We are most resistant to extend neo-classicist models to labor. As Robert Solow,
the Nobel Prize winning economist, observed, "[t]he labor market might just be different in
important ways from the market for fish."192 The differences between the labor and consumer
markets have direct implications on how economics analysis can be used to analyze the “political
market.” The unique features of labor economics can be used to analyze one important problem
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in election as analogous: the low turnout of voters.193 The analogy is made to different categories
of “unemployment” found in labor economics.
Unemployment is a good analogy for use in analyzing why potential voters decide not to
vote. The categories used in labor-economics to describe unemployment may be useful to
categorize such voters. While the decision to work and vote is the result of a trade-off between
work and leisure, there may be no opportunities (or no perceived opportunities) to work/vote
even if the worker/voter desires to take the trade-off. In labor economics, there is a distinction
between “frictional unemployment,” “structural unemployment,” “demand-deficient
unemployment,” “seasonal unemployment”194 to describe the different situations that may cause
a decline in such opportunities.
“Frictional unemployment” is straight-forward as the unemployed as he is “between
jobs.” Awareness about such unemployment can be useful for the voting context as some
segment of voter non-participation may be the result of changes in residence (i.e. moving abroad
for example). There are many different policies with regards to provisional ballots and out-ofstate voters and these provisions may affect the level of voting participation.195 The solution, like
with frictional unemployment, is straightforward – to minimize the costs of registration and
spreading information about jurisdictional rules.
The second type of unemployment is “structural.” Structural unemployment” means that
there is generally a mismatch between “the skills demanded and supplied in a given area or an
imbalance between the supplies and demands for workers across areas.”196 Some causes may be
occupational imbalance and geographical imbalance. Basically, the structure of the market itself
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is preventing a mobility of labors because of endowed geography or skills.197 Similarly there are
geographical and endowment factors in voting that causes racial differences in voting rates just
as the structure creates different mobility in employment. The analogy with structural
unemployment more accurately describes the situation of the voter who is not fully mobile with
regards to voting choices contrary to the consumer-centric model of local voting patterns
exemplified and influenced by Charles Tiebout who assumes full mobility of the “consumervoter.”198 Under a labor-centric model, in the local voting scenario, certain voters become nonparticipatory, because, in their jurisdiction, their votes are ineffective/valueless as they are
consistently outvoted by an opposing majority, which may cause them to decide to not vote.199
However, depending on the mobility of the voter, a mobile voter can simply move to another
place where their voting and participation could make a difference since they are aligned with
the majority – they will then “add” their vote to another jurisdiction’s majority. The same
situation affecting less mobile potential voters would have a different consequence. Those who
can not leave their jurisdiction for structural reasons, and continue to not participate because
their votes never win, will become permanently “discouraged” and, thus, drop out of the system.
A similar theory underlies the difference between “additional” job seeker and the “discouraged”
job seekers in unemployment theory.200 For the more mobile workers/voters, their
unemployment/non-participation is transitory and similar to the frictional unemployment. For the
less mobile worker/voter, their unemployment/non-participation could be more permanent
requiring government encouragement and outreach so as to sustain their faith in the opportunities
to participate in the economy/democracy.
The solutions to structural unemployment (i.e. the situation of the less mobile worker) is
more complex as they are often directly tied to geographical disparities in income and mobility
and are often exacerbated by gerrymandering when political managers can determine whose vote
is important. Gerrymandering in the political context will exacerbate structural unemployment.
Gerrymandering may effectively prohibit relatively mobile voters from moving to another
jurisdiction, since jurisdictional lines are in constant flux; they don’t know where they should
move to. This creates even more immobile voters. Many solutions try to attack these structural
problems and often these solutions have analogues in both unemployment and voting contexts.
For example, Frug attacks the lack of mobility by combining the districts into multi-district
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regions so less mobile voters can vote and participate in, without moving to, other jurisdictions
in the region where their votes will count in what they perceive to be more meaningful
elections.201 This solution is similar to a telecommuting or mass transit solution in employment
whereby the city provides infrastructure to allow less mobile job seekers to work in another area
of the region where there may be more jobs without actually moving.202 In this sense, the
solutions are mutually reinforcing. Regionalization would improve the diversity taken into
account in democratic decisions, and these democratic decisions would probably help the
disadvantaged and immobile voice their opinions on a larger scale with more input into public
transportation and infrastructure decisions thus facilitating their mobility. In addition, the
concern for infrastructure important in alleviating unemployment is itself integral to creating a
communal integrity necessary for regional democracy. If there is no available mass transit, it is
difficult for voters to participate in town meetings on the other side of town where they want
their input felt.
Similar to the mobility concerns, great disparities in endowed skills may also structurally
prevent voting. Education, not just information, is critical to improve voter skills. Schools can
get involved in the training of voters not only in voting technology but also the benefits and
opportunities for political participation. While there is always a belittling of school elections just
as a popularity contest, the focus on popularity is a result of a consumer-centrism, which focuses
on the vote and outcome rather than the process as an important “life experience.”203 Current
political parties are still trying to gather workers in between contracts (a “swing voter”) instead
of fostering and believing that skills must be trained to empower new voters/new consumers.204
The consumer-centric model will assume that everyone has the necessary requirements to vote
just like the necessary skills to shop. However, under a labor-centric model, just as industries
have no incentives to improve human capital of workers (a public good), the state has to take on
that role. So, political parties merely further a zero-sum game for current workers; the
government must foster the “employability” of the current non-participants. There is a similar
role in the human capital of voters as a necessary public good. Justice Thomas noted, “[a]lthough
one of the purposes of public schools was to promote democracy and a more egalitarian culture,
failing urban public schools disproportionately affect minority children most in need of
educational opportunity.”205 Taking this one step further, it is also the role of public schools not
only to train students for working in the economic marketplace but also the political
marketplace – it is not enough to just “promote” the ideas of democracy to solve voter
unemployment.
A third type of unemployment is demand-deficient (cyclical unemployment), which track
“fluctuations in business activity.”206 Unemployment rises, because the national economy and
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firms cannot maintain the level of employment due to declines in demand for their products.
Cyclical unemployment can be analogized to a candidate’s or a party’s loss of potential voters
who drop out because their favored “candidate” or party lost in the primary or were expected to
lose in the general election. Similar to the unemployment context, sometimes this is because the
candidate or party has not raised enough money or garnered enough confidence to run sustained
campaigns in all electoral regions. Put another way, the ability of the firm to gather fundraising
and broad-based support will lead the candidate to downsize efforts to “employ” more voters in
more jurisdictions, thus leading to potential support dropping out, because their favorite is all but
certain to lose. The cascading effect caused by poll numbers and predictions of failure by
commentators may lead to a sudden loss of financial and voter support necessary to sustain
campaigns for increasing voter turnout. This is exemplified by the decline of Howard Dean’s
campaign as his money dried up and, along with it, his potential voters. The voting margins
might have been tighter in certain districts had there been money and effort to engage voters and
increase their motivation to ensure Dean’s success or even to invest in a search for alternative
Democratic candidates for “employment.” The opposite phenomena probably lead to the Kerry
victory as increased demand for voters lead him to increase campaign funds in more states and
thus mobilize more voters.207 Similar cascade effects in management would lead to downsizing
in the corporate sector, as managers cut more funds and employees quit at a higher rate than
necessary, because of a perceived threat of recession or financial trouble induced by economic
statistics or competitor’s profitability.208 These unemployed voters are the voters who do not
participate, but would have participated, save for the additional money or the belief that their
party/candidate is going to succeed. The voters do not vote because the firm is essentially
signaling to them that this is a lost cause and have no money for them to campaign for them.
Like the unemployment context, cyclical unemployment does not require a structural solution,
but is an eventual result in any voting context and varies with the ability of candidates to sustain
their fundraising campaigns along with their perception of possible success.
A fourth type of unemployment is “seasonal.” These unemployed workers are analogous
to issue voters. Like seasonal unemployment, such fluctuations in voting levels can be
anticipated, and follow a systematic pattern, since a party can count and expect certain
individuals of certain political persuasions to be attracted and turn out for particular issues.209 In
contradistinction to cyclical voters, seasonal (single-issue) voters, like seasonal employees, are
not initially contracted to a particular firm/party, but come and go depending on the fads of a
particular time or season – they are “energized” by the issue only.210 These potential voters are
usually disengaged from the system, possibly discouraged, or never chose to participate.
However, one particular issue (e.g. one referendum issue) or one particular candidate may inspire
him/her to vote in a one-time effort. Whether these voters will be continued to be engaged in
party politics remains to be seen and whether or not single issue voters are normatively desirable
depends on one’s view of the impact of single-issues on the promotion of deliberation.
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By analogizing potential voters who do not vote to be a problem like unemployment,
there is now an equal concern for why potential voters do not vote and a starting point for
analysis by creating different categories of non-voters. The unemployment analogy can guide us
when examining aspects of the non-voting problem. For example, just as with unemployment,
we should be concerned not only by the “incidence of unemployment/non-voting” but also the
“duration of spells of unemployment/non-voting.”211 It would be important to have longitudinal
studies of non-voters and reasons for their failure to participate. From a labor economics
perspective, structural unemployment is one of the main justifications for government
intervention, because second-order regulation does not guarantee first-order values such as
specific adjustment of employees from one sector to another sector or protection of the
unemployed who are too old to return to the workforce.212 Similarly, it could be important for
government to encourage participation by actively building communities and avenues for reengaging political life particularly by those who feel disenfranchised by the system as a result of
vote dilution, dominance by outsider special interests, and getting consistently outvoted by a
dominant majority. The threat of being “laid off” from their party is very real for the immobile
voters as they are subject to redistricting efforts where the individual value of their votes and
efforts are diminished by external forces.
IV. MOVING FORWARD: THE USEFULNESS OF THE LABOR-CENTRIC MODEL
In this section, I will briefly outline how a labor-centric model can apply to various
issues in the law of democracy and how this model can help further the debate. As this article
only serves to map out the issues, these various topics are only suggestions as to how the
development of the labor-centric models can proceed in subsequent articles.
1. How to get voters to the polls: There are two separate issues for consideration here. One is the
trade-off between work and leisure, i.e. the micro-economics of the motivation to work. The
second is the structural problems that cause non-participation, i.e. the macro-economics of
structural unemployment. For the latter, under labor-centrism, this question then is not how to
“attract” voters like consumers, but how to minimize structural unemployment (i.e. discouraged
voters) as discussed earlier, but more policy proposals would be needed. For the former, one
must also generally separate the normative ideals imposed on voting and voters and the actual
motivations for voting. Strategies to motivate people to vote can be based on very similar
grounds as motivating regular people to trade leisure for work. There is some evidence that an
increase in access does not necessarily improve voter turnout simply because, unlike
“consumption” processes, voters usually derive little inherent satisfaction from the voting
process.213 For the worker, there are several motivation techniques: one can use persuasion based
on normative virtues of working – the community building, the feeling of participation in the
national economy, one’s productivity. One can also try to discuss the other factors for work –
earning money, getting self-respect, taking control of one’s life (financial independence), feeling
of control (particularly if you are managing). To address all of these strategies may help policymakers think up alternate mechanisms to encourage voting instead of just touting the normative
vision (your duty to the system to empower your voice). These alternate approaches can include
211

See EHRENBERG & SMITH, at 565.
See EHRENBERG & SMITH, at 578 n. 21.
213
See supra note ??.
212

40

more transparency in the pork barreling system – individual voters not just corporations should
understand how a representative is getting jobs and money into your district. It ties the
representative not just to the unbounded corporation (who may get a pork barrel project and use
the money to develop its overseas operations) but rather tie pork barreling to the geographic
community – there is thus a wage-like incentive. Setting up minority political action committees
and increasing minority power within a district will attract political attention and thus promoting
minority self-respect – they can become respectable political groups. This is akin to a
management tool of forming committees to empower potentially alienated groups.
2. The naturalization of entitlements to vote. It is true that there is no perfect proxy to determine
who will predictably labor most effectively in the political process and thus determine who
qualifies to participate in a particular demos. However, active debate over the design of proxies
will break the naturalization or fetishization of certain proxies that bestow on “qualified” persons
a feeling of an “entitlement” to vote. This “entitlement” might lead to complacency and thus less
productivity from voters/political participants.214 The most prevalent naturalized proxy is
residence. I will argue that that while a perfect proxy is impossible, and historical proxies like
literacy, race, and gender were clearly imperfect, the reaction should not be: naturalize the vote
and argue that all proxies are morally wrong – hence, the vote is for everyone - everyone has a
voice and can voice it. The image is attractive; the utopian corollary for the naturalization of the
vote is the consumer paradigm without price discrimination: people have a natural right to a
product just like a right to public goods (police protection, passports, etc.). However, even with
public goods, one must determine who is the public? Consumer-centrism encourages a focus on
access issues without concern for demos boundaries because we have accepted these
“naturalized” boundaries for every demos (e.g. residence becomes a default proxy for many
communal decisions like school elections). Naturalization neglects a fundamental need to
deliberate about how to bound the demos in some way.215 The important question is which
qualification is the most acceptable. Labor-centrism makes us aware that qualifications and
proxies inherently exist as qualifications exist for any job out there. For example, today proxies
exclude: illegal immigrants, non-residents, minors, and felons in most elections (and most jobs).
The labor-centric model also notes that even if there were no qualifications, the labor of voting
requires other implicit qualifications that disenables certain people from voting – language
barriers, ballot box complexities, and lack of time to become interested in politics.216 What laborcentrism encourages is not more proxies, but rather a transparent discussion of how proxies are
designed and why they are applied to a particular demos much like open hiring criteria for firms.
3. Reframing the Coalition District. One alternative method to frame the choice between the
coalition district and the majority-minority district is not just that there is more or less probability
that the preferred choice of the national minority will be elected, but rather whether, in the long
run, the minority will be become better laborers in the political process after gaining experience
controlling the district by promoting them into management (in a majority-minority) district or
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giving them more meaningful work as coalition partners (in a coalition district).217
4. Rethinking choice in elections. Under a labor-centric model, the choice in election and voting
is less about “free-will” but more about “voluntariness.”218 Consumption only focuses on “freewill,” which just examines whether there is a choice and once an individual chooses a particular
choice, he/she is assumed to have preferred that choice. On the other hand, labor-centrism is
concerned not just with the existence of choice but how voluntary (or the intensity of preference)
for that choice. Labor-centrism understands the influences of race, geography, human capital
limitations, ability, disability, and wage levels in employment choice and the inherent pressures
of being unemployed (like being politically disempowered). Labor-centrism also locks in stable
voluntary preferences with particular firms/candidates, rather than consumer-centrism’s focus on
ephemeral choices. Stable preferences are hopefully fought through with voluntary deliberation
rather than the consumer choice’s momentary preferences.219 People who choose jobs are similar
to people who choose political parties and must defend their choices from stereotypes and often
actively, but informally, “campaign” for their company or party when confronted by any
opposition even if they do not necessarily agree with company policies. They are investing their
time into the political party. People usually do not actively debate the merits of their choice of
laundry detergent, however, they do defend their political and occupational affiliations.220
5. Examining intersections between election law and voter circumstance. Amy Gutmann has
written on this issue specifically, but “law on democracy” has not followed up on her analysis
considering the intersections between election law and welfare law. She writes:
“Given differential desires for political activity among individuals in a just society, the
participatory activities of individuals are unlikely to be radically equalized. But the liberal
democratic ideal does not demand absolute equalization of participation among individuals
or perhaps even among all groups. We can reasonably expect that participation rates among
income categories would be equalized, as there is little evidence to suggest that small
differences in income would produce large differences in preferences for political
participation. Present extreme differentials in income and in the availability of leisure time
among classes help account for the great participatory gaps between classes, especially in
those political activities (campaigning, for example) that demand a great deal of time and
effort. Not only income but enforced leisure differentials among groups would diminish
significantly in a just society. Freely chosen differentials in use of leisure among individuals
may then limit equality of participation, but those remaining inequalities would not be class
based, but based more acceptably upon individual preference, influenced perhaps by group
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subcultures.”221
Problems in election law like the odd-shaped gerrymandered districting is less the result of
differentials in race preferences, but the growing re-segregation caused by zoning, school
inequalities, growing income inequalities, etc. To focus on re-districting as the important
political exercise, instead of healing underlying issues, complies with a binary picture created by
the consumption paradigm: those who are willing to buy Republican versus those who are
willing to buy Democrat or “the red versus blue states.” Under a consumer-centric paradigm,
districting becomes a marketing exercise – how to divvy up market share among the corporations
without concern for improving the situation of the actual customers: blacks just love product X
and whites just love product Y without understanding why. By shifting to a labor-centric model,
we can add more variables into a complex picture and differentiate among different types of nonvoting like what we have done with unemployment. In addition, motivations and factors for
voting within each district needs to be studied – is this a red district, because this is a Christian
district, or because this is a rich district, or etc.? Studying “subcultures” and not just race is
important to dissect the concept of “interests” and “structural impediments” to voting, since,
under the labor-centric model, interest evaluation helps election officials create a more nuanced
proxy for the ability and willingness to participate in local geographic elections.
6. Campaign Contributions and The Lack of Institutional Investors. McConnell and its
predecessors have set the road for more regulation on campaign financing limits and contribution
limits under a participatory self-government rationale.222 However, lessons from corporate law
indicate that this participatory self-government rationale does not necessarily comport with
campaign financing limits. With these regulations, each “shareholder” in the political party
system may be diffused to smaller PAC or individual contributors, but this diffusion dilutes the
relative power of shareholders as a group vis-à-vis the political party management because
coalition-building becomes more difficult. In corporate law, the original hope for corporate
responsibility does not lie in diffuse individual shareholders, but rather the mediating institutions
that aggregates the power of individual shareholders (i.e. mutual funds). However post-Enron,
there are concerns whether these mediating institutions are capable given the questionable
dealings between bankers and their invested targets. ERISA exists to protect the employee’s
investment by establishing fiduciary duties. Similar duties could applied to political parties as
mediating institutions responsible for aggregating voters/employee investments (either
investments directly via taxes paid to political parties through federal and state funding of
campaigns or as tax deductible donations), along with their labor investment in the political
process. Under a pure share-holder analogy, the most prominent institutional actors may be the
special interests, however, examining this from a labor-centric position, voters are still out of the
loop, since these institutional agents are usually not focused on voters but on their constituents,
which may include voters, but their shareholders generally include other businesses, unions and
other institutions making contributions.
V. THE LABOR-CENTRIC VISION: LABOR LAW AND DEMOCRACY
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The importance of labor law for the law of democracy is not in a comparison of statutes,
but labor does provide a model for a relationship between institutions and collections of
individuals under threat of market pressures, market alienation, and weak bargaining power. Just
as unionization was a response to corporate excessiveness, political parties have been considered
a “necessary evil” from the founding. “Prominent members of the founding generation would
have disagreed with the Court's suggestion that representative democracy is “unimaginable”
without political parties, though their antiparty thought ultimately proved to be inconsistent with
their partisan actions. At best, some members of that generation viewed parties as an unavoidable
product of a free state that were an evil to be endured, though most viewed them as an evil to be
abolished or suppressed. Indeed, parties ranked high on the list of evils that the Constitution was
designed to check.”223
Labor economics and law, while losing prestige within academy, has an important role to
play in providing an alternative paradigm. The fundamental difference between labor economics
and consumer economics is the primacy of a second-order singular maximand in the consumercentric vision - profit for shareholders - which depends on an easy to determine material signal,
like profit. In contradistinction, first-order concerns focusing on worker circumstances are more
acceptable as values when regulating labor. The singular maximand vision of the consumer fails
to account for the more complete social vision of the laborer. In labor law, we often discuss firstorder values and efforts to monitor mediating institutions in their obligations to their employees.
We can discuss the fiduciary duties of corporations (and corporate management) for laborers
without a need for a singular maximand, because there is a totality of circumstances approach –
this is a consequence of labor-management being a first order not a second-order concern. We
are discussing a relationship that is more than just mediated by a single signal like price. We
have statutes like OSHA and ERISA. This labor vision is more attuned to both group harms and
individualistic harms where both group labor law and individualistic employment law paradigms
exist since a laborer, unlike a consumer, is considered both part of the “group” of employees,
race, etc. and has an individual contact.224 Thus, labor-centrism, unlike consumer-centrism is
attuned to both, not just one, “tectonic plates” of election law: the individualistic interest-based
approach versus the group-based geographic approach.225 Labor-centrism also permits a
sensitivity to Pildes’ “expressive harms” against individuals and groups in the election context,
i.e. providing election law the ability to denote the expression of social boundaries rather than
protection against certain material harms.226
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Pildes and Niemi define “expressive harms” as: “harms [that] focus on social perceptions,
public understandings, and messages; they involve the government's symbolic endorsement of
certain values in ways not obviously tied to any discrete, individualized harm. A significant
tension, therefore, exists between recognition of expressive harms and traditional requirements
of individualized wrongs.”227 Pildes and Niemi’s article on expressive harms in voting
redistricting observes, in clearly a first-order vision of election law:
“Whether any of these federal court decisions merely appear to be in tension with each other,
or directly conflict, cannot be determined without an intensely local appraisal of each
geographic context. At the least, however, these decisions, and others like them, reveal
considerable uncertainty as to how courts and other bodies interpret and weigh compactness
against other relevant redistricting values. This is not surprising: compactness is the
conceptual point at which the tension between the traditional American commitment to
territorial districting and the [Voting Rights Act (“VRA’)] concern for fair representation of
group interests must be resolved. The appropriate trade-off between enhancing minority
representation and respecting the interests reflected in a territorial-based districting system is
both elusive and an issue of considerable political and philosophical conflict. In the absence
of some guidelines for making this trade-off, the likely result will be increasingly
inconsistent judicial decisions and manipulative uses of the VRA by districting bodies. One
alternative is to develop quantitative approaches for evaluating district appearance.”228
Their conclusion is consistent with a consumer-centric price mechanism or need for a clear
judicial rule, like one person one vote,229 to regulate the consumer/voting relationship uniformly
without a consideration for context. Labor economics have been concerned that despite
comparable worth of suppliers, there are still uncertain reasons for “persistant wage differentials”
between laborers who provide comparable service.230 The fact that wages have differentials is
not the real harm, because there are always differences between occupations, but the harm is
expressive, since the differential is perceived to be systematic and persistent between employees
working at jobs of comparable worth.231 The comparable worth analysis is not pursued by simple
rules like one-person-one vote or simple wage comparisons, but rather by examining the context
of how a job’s worth is determined: e.g., whether a particular race/gender dominate a particular
job. The concern with voter dilution particularly with regards to disadvantaged groups is a very
analogous issue in the voting context.232 While voters are supposed to of comparable worth, they
are given persistently different values by their parties. Labor-centrism, which includes the
combination of both labor and employment law, can express these boundaries between collective
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labor and corporations along with individual boundaries within that structure.233 The relationship
between labor and the corporate structure is elusive with infinite variations in different corporate
environments. This variation is accepted by labor economics even within a framework of
competitive economic markets. Consumer-centrism is based on simple price determination not
such a nuanced totality of circumstances approach. If there is a concern with expressive harms
and contextual factors in relationships between groups of individuals and the structure, a labor
relationship analogy is more apt than a consumer one.
Under basic economics, as a laborer, the voter is a supply mechanism, while, as a
customer, the voter is a demand mechanism. Under this simplistic distinction, supply analysis is
more attuned and salient to what are endowment differences: geography, inputs (like time,
leisure), facility limitations, human capital, capital, and income levels. Similarly, in voting,
endowment effects are important: “citizens with more education and income, employed
individuals, those who own their homes, those who have a longer length of time at current
residence, professionals, women, older individuals, married individuals, and Blacks are more
likely to register and vote. . . naturalized citizens are less likely to register and to vote than
native-born citizens, net of other effects.”234 There is still choice under both labor and consumer
paradigms, however, voting is less of a consumerist choice but an employment/supply choice.
The first can be considered a “dispositionist” choice (whether you are willing or can pay for the
choice), while instead the second conveys a “situationist” choice, the choice is viewed through
the influence of contextual factors that make up the choice - location, level of incentives,
preservation of continuity, tradition, etc..235
Labor law is still relevant to teach us how to formulate organization of employee
participation and problems with localized democracies when they are competing quite openly
with consumerist tendencies while demand-side consumerism focuses attention on access issues.
The laborer, like the voter, is not totally tied to geography nor completely mobile. The voter and
laborer’s interest, unlike the consumer’s interest, is not simply the wage or payment ability.
Labor interests, like voter interests, are quite specific and tied to very similar individualistic
factors like geography, age, race, etc..236 Attuning to these specific factors also creates
sensitivity to harms against the expression of these individualized interests. Cynthia Estlund
notes:
“Just as the infusion of minority and individual rights into the political process has brought
turmoil and ferment to the "law of democracy," the recognition of heterogeneity and
individual rights within the workplace poses challenges for the law of democracy within the
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workplace--that is, for labor law. The scholarship that rises to those challenges and
contributes to that enterprise may yet, incidentally, reclaim a place for labor law within the
core of the legal academy.”237
Perhaps this call for an intra-disciplinary approach238 could be a two-way street – the way to revitalize labor law is not just to call in theories on the “law on democracy” but also to re-assess
how the lessons (both successes and failures) of unionization and regulation of the labor
relationship can be applied to the “law of democracy.”239 Voters can look to union powers for
inspiration.240
VI. CONCLUSION
As David Cole notes, “[t]he weakness of the "marketplace" story is its susceptibility to
laissez-faire interpretation, which is in turn subject to a devastating practical critique.”241 The
political marketplace analogy’s susceptibility to laissez-faire interpretation is actually attractive,
because it offers a theoretical justification for scholars who believe the “political marketplace”
can be self-regulating without much judicial intervention. The linking of the political
marketplace with a consumer-centric vision only accentuates and bolsters these claims and the
attractiveness of a self-regulating political market, because the voter-consumer as sovereign is a
strong poetic and ultimately accepted mainstream view of what “practically” exists and should
exist in our democratic-consumption focused society. However, as this article hopes to point out,
an alternative paradigm removes that initial “susceptibility” to laissez-faire interpretations,
because the experiments in laissez-faire employee-employer relationships have generally been
discredited.242 Lay-offs, sexual harassment, racial discrimination, pension fund fraud, etc. are
commonplace in our daily lives and we accept direct government regulation through employment
and labor law as necessary for protecting employees. Without this initial step towards laissezfaire interpretation, the practical critiques can rely and be guided by the marketplace metaphor
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while also bolstered by its rhetorical advantages. Analogies between the private and public are a
useful exercise, since there is much to learn from both experiences; but by cutting off the
political marketplace metaphor from the practical critiques, there is an attempt to reinforce the
dichotomization between “public” and “private” experiences even though the voter/employee
experiences them in many similar ways. I believe a reframed metaphor is still useful, least of
which is to counter the consumer-centric vision of democracy. Finally, one may note that the
sources of judicial opinions throughout this article come from strong “conservative” voices –
Justices Powell, Scalia, Thomas, and Judge Becker. This is a hopeful sign. By taking some of
their basic observations as conservative spokespersons to fashion a view that imports progressive
labor ideas into democracy, there is some hope that there may be a bipartisan foundation for a
labor-centric view of democracy if not normatively, at least positively.

48

