Free Speech and the Myth of the Internet as an Unintermediated
Experience
Christopher S. Yoo
ABSTRACT
In recent years, a growing number of commentators have raised concerns
that the decisions made by Internet intermediaries—including last-mile network
providers, search engines, social networking sites, and smartphones—are
inhibiting free speech and have called for restrictions on their ability to prioritize
or exclude content. Such calls ignore the fact that when mass communications are
involved, intermediation helps end users to protect themselves from unwanted
content and allows them to sift through the avalanche of desired content that
grows ever larger every day. Intermediation also helps solve a number of classic
economic problems associated with the Internet. In short, intermediation of mass
media content is inevitable and often beneficial. Calls to restrict intermediation
have also largely overlooked the longstanding tradition reflected in the Supreme
Court’s First Amendment jurisprudence with respect to other forms of electronic
communication recognizing how intermediaries’ exercises of editorial discretion
promote free speech values. The debate also ignores the inauspicious/dubious
history of past efforts to regulate the scope of electronic intermediaries’ editorial
discretion, which were characterized by the inability to develop coherent
standards, a chilling effect on controversial speech, and manipulation of the rules
for political purposes.
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Free Speech and the Myth of the Internet as an Unintermediated
Experience
Christopher S. Yoo*

INTRODUCTION
When the Internet first emerged, many commentators hailed its potential to enable
individuals to speak directly to mass audiences without having to rely on gatekeepers that had
long determined the substance of media content.1 The language of the Supreme Court’s
landmark decision in Reno v. ACLU echoed similar themes when it lauded how the Internet
enables “any person with a phone line” to become a “pamphleteer” or a “town crier with a voice
that resonates farther than it could from any soapbox.”2 Other commentators were less
optimistic, arguing that regulation might be needed to guarantee that the Internet represented an
unintermediated experience in which speakers could communicate directly with audiences.3
In recent years, concerns about the role of Internet intermediaries have continued to
grow. The debate initially focused on last-mile broadband providers’ ability either to favor
certain content or applications by giving them different levels of higher priority or by charging
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them different amounts.4 Commentators have also warned of search engines’ ability to influence
the speech environment by skewing search results.5 Other commentators have called for
mandating open access to key file sharing and social networking technologies, such as YouTube,
BitTorrent, Facebook, and MySpace.6 Most recently, controversy has arisen over access to key
device technologies, as demonstrated by the Federal Communication Commission’s (FCC’s)
decision to open an investigation into Apple’s decision not to carry certain voice applications
developed by Google.7 Still other commentators have focused not on these intermediaries’
ability to shape Internet speech in accordance with their own views, but rather on the
government’s ability to impose regulation of intermediaries as an indirect means for imposing its
own speech preferences.8 Newspaper accounts constantly raise concerns about the business the
manner in which intermediaries such as Comcast, Google, Facebook, and Apple select and
prioritize content and applications.9
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Although the discussion initially focused on the impact that intermediation would have
on economic concerns, such as competition and innovation, more recently scholars have begun
framing their arguments against intermediation in terms of the First Amendment,10 although not
in a literal sense, since under current law the First Amendment only restricts the actions of state
actors and thus does not restrict the actions of private actors.11 Instead, these commentators are
more properly regarded as offering policy arguments that are informed by the free speech values
embodied in the courts’ First Amendment jurisprudence.
As a general matter, proponents of regulating intermediaries contend that the speech
interests of those seeking to transmit their content and applications through the network are the
only ones that matter.12 Such an approach might have been appropriate for person-to-person
communications, as was the case with telephony and the applications that dominated the early
Internet, such as e-mail or file transfers. When that is the case, the only free speech interests at
play are those of the end users, not the network providers.13 The modern Internet is no longer
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For commentary employing this logic to conclude that telephony does not implicate the First Amendment,
see HARVEY L. ZUCKMAN ET AL., MODERN COMMUNICATIONS LAW § 2.3(c), at 185–89 (1999); C. Edwin Baker,
Commercial Speech: A Problem in the Theory of Freedom, 62 IOWA L. REV. 1, 42 n.144 (1976); Daniel Brenner,
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simply a medium for person-to-person communications, however. It is now perhaps the
dominant platform for mass communications. Mass media speech implicates a broader range of
free speech values that includes interests of audiences and intermediaries as well as speakers.
In determining how to balance this more complex array of values, we can take guidance
from a body of knowledge that has not yet been fully explored in the literature: the Supreme
Court’s decisions applying the First Amendment to mass media, particularly those on the leading
forms of electronic communication (broadcasting and cable television).14 These precedents have
long recognized that the editorial discretion that intermediaries exercise promotes important free
speech values by helping shield audiences from unwanted speech and by helping them identify
and access desired content. With respect to the Internet, intermediaries help protect end users
from exposure to spam, pornography, and viruses and other forms of malware while helping end
users sift through the ever-growing avalanche of desired content that appears on the Internet
every day.15 Thus, courts have recognized that the editorial discretion exercised by search
engines and network providers implicates important free speech values.16 Indeed, unless one
expects all end users to crawl the entire web themselves every day, even critics of intermediation
have recognized that it can be beneficial and may be inevitable.17

Telephone Company Entry into Video Services: A First Amendment Analysis, 67 NOTRE DAME L. REV. 97, 125
(1991); Angela J. Campbell, Publish or Carriage: Approaches to Analyzing the First Amendment Rights of
Telephone Companies, 70 N.C. L. REV. 1071, 1131 (1992); Barbara A. Cherry, Misusing Network Neutrality to
Eliminate Common Carriage Threatens Free Speech and the Postal System, 33 N. KY. L. REV. 483, 505 (2006);
Susan Dente Ross, First Amendment Trump?: The Uncertain Constitutionalization of Structural Regulation
Separating Telephone and Video, 50 FED. COMM. L.J. 281, 295 (1998).
14
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See Eric Goldman, Search Engine Bias and the Demise of Search Engine Utopianism, 8 YALE J.L. & TECH.
188 (2006); James Grimelmann, The Google Dilemma, 53 N.Y.L. SCH. L. REV. 939, 944–45, 947 (2008/2009).
16
See Langdon v. Google, Inc. 474 F. Supp. 2d 622, 629–30 (D. Del. 2007) (search engine); Comcast
Cablevision of Broward County, Inc. v. Broward County, 124 F. Supp. 2d 685, 693 (S.D. Fla. 2000) (cable modem
provider).
17
See Ellen P. Goodman, Media Policy and Free Speech: The First Amendment at War with Itself, 35
HOFSTRA L. REV. 1211, 1220–23 (2007); Kreimer, supra note 8, at 17; Neil Weinstock Netanel, New Media in Old
Bottles? Barron’s Contextual First Amendment and Copyright in the Digital Age, 76 GEO. WASH. L. REV. 952,
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In short, the image of the Internet as an unintermediated experience in which speakers
speak directly to audiences without passing through any gatekeepers is more myth than reality.
The real question is not whether some actor, but rather which actor, will serve as the
intermediary. The Supreme Court’s First Amendment jurisprudence underscores that important
free speech considerations fall on both sides of the debate over intermediation.18 Moreover, in
terms of deciding how that balance should be struck, the cases indicate that free speech
considerations favor preserving intermediaries’ editorial discretion unless the relevant
technologies fall within a narrow range of exceptions, all of which the Court has found to be in
applicable to the Internet. Indeed, Supreme Court precedent recognizes the importance of this
editorial discretion even when intermediaries are simply serving as the conduit for the speech of
others.19 Moreover, the Court has long held that the fact that an intermediary may wield
monopoly power20 and the danger that intermediaries may act as a private censor21 do not justify
regulating their editorial discretion. That would substitute government decisionmaking for
private decisionmaking, and although Supreme Court precedent and our free speech traditions
are agnostic as to which private actor should serve as the intermediary, they are very clear that it
should not be government, and when choosing between censorship by a private actor and the
government, the choice should always favor the former over the latter.22
The balance of this Article proceeds as follows: Part I discusses the inevitability of
intermediation, both in terms of protecting end users from exposure to unwanted content and in

968–69 (2008); Amit M. Schejter & Moran Yemini, “Justice, and Only Justice, You Shall Pursue”: Network
Neutrality, the First Amendment and John Rawls’s Theory of Justice, 14 MICH. TELECOMM. & TECH. L. REV. 137,
167 (2007); Yemeni, supra note 10, ¶¶ 21–24.
18
See Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 226–27 (1997) (Breyer, J., concurring in part).
19
See infra notes 86, 132, 203, 211, 213, 216 and accompanying text.
20
See infra notes 87, 100, 229 and accompanying text.
21
See infra notes 76, 79–81, 82, 88, 92, 101, 117–120, 134, 212 and accompanying text.
22
See, e.g., CBS v. DNC, 412 U.S. 94, 124–25 (1973); THOMAS G. KRATTENMAKER & LUCAS A. POWE, JR.,
REGULATING BROADCAST PROGRAMMING 327 (1994).
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helping them identify and obtain access to desirable content. It also analyzes the manner in
which intermediaries may be essential to solving certain bargaining problems that may prevent
end users from obtaining access to the content they desire. Part II analyzes the judicial
precedents recognizing the important free speech values played by intermediaries’ exercise of
editorial discretion, including the Supreme Court’s decisions regarding newspapers,
broadcasting, and cable television. It also explores lower court decisions on dial-a-porn
recognizing how editorial discretion can promote free speech values even when exercised by
common carriers such as telephone companies. Part III reviews the inauspicious history of past
attempts to regulate the editorial discretion wielded by electronic intermediaries. Together these
insights underscore how the Internet intermediaries’ exercise of editorial discretion can foster
rather than impede free speech values.
I.

THE BENEFITS AND INEVITABILITY OF INTERMEDIATION

When the Internet first arose, it served primarily as a medium for person-to-person
communications, such as e-mail and file transfers. Although some forms of mass
communications, such as newsgroups and electronic bulletin boards, did exist on the early
Internet, they represented a relatively small proportion of overall Internet traffic. The nature of
the Internet underwent a fundamental change during the mid-1990s. The privatization of the
Internet backbone and the concomitant elimination of the commercialization restrictions
triggered an explosion of mass media web content.
The emergence of the Internet as an important medium for mass communications effected
an equally important shift in the importance of Internet intermediaries, both in terms of helping
end users filter out bad content and in helping them identify and obtain access to good content.
In addition, the literature on the economics of intermediation underscores how intermediaries can
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play key roles in helping end users obtain access to the content they desire. Together these
insights demonstrate that intermediation should not be regarded as a necessary evil, as some
commentators have suggested. On the contrary, intermediation can play a key role in helping
end users obtain access to the content and applications they desire
A.

Controlling Unwanted Content
The emergence of the Internet as an important source of mass media content has led end

users to look to intermediaries to help insulate them against unwanted content (such as spam,
malware, and pornography) and unwanted attacks (such as viruses, Trojans, and other forms of
malware). By the late 1990s, such intermediation was generally performed by firewall and
filtering software installed on the desktop computers through which end users connected to the
Internet.23 Many commentators lauded filtering as the best way of ensuring control over content
remained in the hands of end users.24 Concentrating the intelligence in applications operating at
the edge of the network was also consistent with the end-to-end argument and the layers
principles that many commentators regard as an essential part of the Internet’s architecture.25
Other commentators took a less sanguine view of edge-based filtering. Some raised the
concern that the introduction of filtering technologies would inadvertently prevent end users
from obtaining access to benign content and would give the software companies that create and

23

See, e.g., Reno v. ACLU, 521 U.S. 844, 877 (1997); see also Ashcroft v. ACLU, 542 U.S. 656, 667 (2004)
(offering a more recent reaffirmation of the edge-based vision of filtering)
24
See, e.g., Berman & Weitzner, supra note 3, at 1632–35; Developments in the Law: The Law of
Cyberspace: Internet Regulation through Architectural Modification: The Property Rule Structure of Code
Solutions, 112 HARV. L. REV. 1634, 1641 (1999); Paul Resnick, PICS, Censorship, & Intellectual Freedom FAQ
(Aug. 4, 1999), available at http://www.w3.org/PICS/PICS-FAQ-980126.html.
25
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update the filtering software gatekeeper control over what speech end users could receive.26
Others observed that widespread deployment of filtering technologies by end users can facilitate
government control of content.27 Still others warned that widescale deployment of edge-based
filtering would also have the unintended side effect of skewing innovation.28
Over time, many firewall and filtering functions have begun to migrate from the edge of
the network into the network itself. Many last-mile network providers include proprietary
antivirus and firewall protection as part of the software needed to access their system. Network
providers have also begun building spam and malware filters into the core of their networks.
The shift of these filtering functions away from the end user into the network itself is
driven in part by the change in the nature of Internet users. When it first arose, the Internet
served primarily as a means for connecting university-based technologists, who shared a
common set of values and enjoyed a fairly high degree of technical sophistication and
institutional support. Since that time, the Internet has evolved into a mass-market technology.
The shift to a user base dominated by nonexperts without any technical support strengthened the
case for transferring more of those functions into the network itself.29

26

See, e.g., J.M. Balkin, Media Filters, the V-Chip, and the Foundations of Broadcast Regulation, 45 DUKE
L.J. 1131, 1145–47, 1152–53 (1996); Lawrence Lessig, What Things Regulate Speech: CDA 2.0 vs. Filtering, 38
JURIMETRICS J. 629 (1998); Thomas B. Nachbar, Paradox and Structure: Relying on Government Regulation to
Preserve the Internet’s Unregulated Character, 85 MINN. L. REV. 215 (2000); R. Polk Wagner, Filters and the First
Amendment, 83 MINN. L. REV. 755 (1999); Jonathan Weinberg, Rating the Net, 19 HASTINGS COMM/ENT L.J. 453
(1997); Elec. Privacy Info. Ctr., Faulty Filters: How Content Filters Block Access to Kid-Friendly Information on
the Internet (Dec. 1997), available at http://epic.org/reports/filter_report.html.
27
See Jack Goldsmith, Against Cyberanarchy, 65 U. CHI. L. REV. 1199, 1227 (1998); Tim Wu, Cyberspace
Sovereignty?—The Internet and the International System, 10 HARV. J.L. & TECH. 647, 654 (1997); Jonathan Zittrain,
Internet Points of Control, 44 B.C. L. REV. 653, 688 (2003).
28
See, e.g., LAWRENCE LESSIG, THE FUTURE OF IDEAS 172–74 (2001); JONATHAN ZITTRAIN, THE FUTURE OF
THE INTERNET (AND HOW TO STOP IT) 36–61, 101–26 (2008).
29
See Christopher S. Yoo, Would Mandating Broadband Network Neutrality Help or Hurt Competition?: A
Comment on the End-to-End Debate, 3 J. ON TELECOMM. & HIGH TECH. L. 23, 35 (2004).; see also Marjory S.
Blumenthal & David D. Clark, Rethinking the Design of the Internet: The End-to-End Arguments vs. the Brave New
World, 1 ACM TRANSACTIONS ON INTERNET TECH. 70, 74 (2001), reprinted in COMMUNICATIONS POLICY IN
TRANSITION: THE INTERNET AND BEYOND 91 (Benjamin M. Compaine & Shane Greenstein eds., 2001).
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Another consideration is cost. Requiring that all filtering occur at the edge means that the
network must bear the full cost of delivering content even if it is unwanted. Screening out
undesired content at the earliest possible moment minimizes the consumption of network
resources. In addition, a filter operating in the core of the network may be able to take advantage
of aggregate information that is unavailable to individual users.30 End user filters are also more
expensive to deploy and maintain, since deploying them requires thousands of installations and a
continuous series of security updates. Indeed, the telecommunications industry has long
recognized that solutions become more costly the closer they are deployed to the end users’
premises.31
Finally, the prevalence of trojans, spyware, key loggers, and other forms of hostile code
have made end users increasingly distrustful of their own computers.32 Although one solution is
to attempt to reclaim control of the end-node by making it more secure, an alternative solution is
to reduce the vulnerability of the end node by outsourcing functions into servers located in the
core of the network.33
Leading technologists generally recognize that the Internet’s current design is not well
suited to addressing problems of security.34 As a recent front-page article in the New York Times
reports, the increasing need for network security has led many technologists to suggest that the
Internet must be redesigned in way that makes level security and identify verification a more

30

See David D. Clark & Marjory S. Blumenthal, The End-to-End Argument and Application Design: The
Role of Trust 5, 24 (Aug. 2007) (unpublished manuscript presented at the 35th Annual Telecommunications Policy
Research Conference), available at
http://web.si.umich.edu/tprc/papers/2007/748/End%202%20end%20and%20trust%2010%20final%20TPRC.pdf.

31
32

Clark & Blumenthal, supra note 30, at 16.
Id. at 16–17.
34
See, e.g., Jon M. Peha, The Benefits and Risks of Mandating Network Neutrality, and the Quest for a
Balanced Policy, 1 INT’L J. COMM. 644, 659 (2007), available at
http://ijoc.org/ojs/index.php/ijoc/article/view/154/90.
33
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central feature of the network.35 For example, the National Science Foundation is sponsoring the
Global Environment for Network Innovations (GENI) and Future Internet Design (FIND)
initiatives to create a new architecture that makes security a more integral part of the network.36
The Stanford Clean Slate Project and Northwestern’s International Center for Advanced Internet
Research are pursuing similar goals.37
My point here is not to resolve whether such functions are better performed by computers
operating at the edge of the network or within the network itself. Whether network-based or
end-user based intermediation will ultimately prove the better solution is most likely a question
that cannot be answered a priori. Considerations such as deployment costs and scale economies
vary over time, which increases the likelihood that the optimal locus of screening out unwanted
content will vary from context to context. In addition, the advent of new technologies such as
video and audio fingerprinting may cause the least-cost locus to shift toward the core of the
network over time.38 Moreover, the Internet is comprised of an increasingly diverse range of
network technologies, and the intensity of demand varies widely in different portions of the
network. Moreover, the decision between the two approaches also depends on the heterogeneity
of what end users regard as unwanted content. Network-based solutions are more likely to be
effective with respect to content like spam, from which almost all users would like to be
shielded. At the same time, network-based solutions may allow less customization by individual
users. As the proportion of end users who may want access to a particular type of content
increases, the balance tends to favor an end-user based over a network-based solution. Indeed, if
35

John Markoff, A New Internet?, N.Y. TIMES, Feb. 15, 2009, at 1.
See Global Environment for Network Innovations, http://www.geni.net; National Science Foundation,
FIND: NSF NeTS FIND Initiative, http://www.nets-find.net/.
37
See Stanford University, Clean Slate: An Interdisciplinary Research Program,
http://cleanslate.stanford.edu/; Northwestern University Information Technology, iCAIR, http://www.icair.org.
38
Hughes, Copyright Enforcement on the Internet—in Three Acts 30–32 (unpublished manuscript), available
at http://www.law.upenn.edu/academics/institutes/ctic/papers/200809/Hughes.pdf.
36
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what end users want is sufficiently heterogeneous, a nonuniform solution may result, in which
the particular solution varies from provider to provider.
My point is more limited. As the existence of controversies over gatekeeper control
existed even when filters were end-user based reveals, intermediaries will exist regardless of
whether filtering technology is placed at the edge of the network or in its core. Indeed, the
migration of filtering technologies into the network does not represent the rise of intermediation
where previously there was none. The change is with respect to the locus of intermediation,
rather than a shift from nonintermediation to intermediation.
B.

Identifying Good Content
Equally importantly, intermediaries help end users locate and obtain access to content

they find desirable. The privatization of the Internet and the development of the World Wide
Web have transformed the Internet into a vast and vibrant source of media content whose
magnitude continues ever more vast with every passing day. The broadscale deployment of
applications associated with Web 2.0, which turn end users important generators of content as
well as consumers of content, should dramatically increase the volume of content available as
well as increase the variability of its quality.
End users are unable to sift through the avalanche of new and existing content that
appears on the Internet by themselves. Instead, they depend on a wide variety of content
aggregators, such as e-mail bulletins, bloggers, and search engines, to help them identify and
retrieve content about which they did not previously know, but are likely to find interesting. No
two such intermediaries are precisely alike. Indeed, the content that they select and the manner
in which they present them represent a distinct editorial voice that represents the primary source
of value to end users.

11

Consider Google’s emergence as the leading search engine. Google was able to displace
AltaVista and a host of other well established search engines because it employed an algorithm
that did a better job in identifying content that end users found interesting. Of course, Google’s
ranking protocol displays results in an order different from other search engines and that fact
inevitably favors certain website over others. Although such differentiation inevitably displeases
those that Google’s ranking protocol disfavors, such differences are the key to such
intermediaries’ success. Moreover, compelled adherence to any particular search approach
threatens to limit the benefits they can provide and, to the extent that it would apply to all search
engines and not just Google, would discourage entry by narrowing the dimensions along which a
new search engine could compete.
In addition to vying with their direct competitors, different Internet industry players are
vying with providers of complementary services to become the intermediary of choice. Consider
web error redirection, which is a new service that has the potential to provide real benefits to end
users. Until recently, when most users mistyped a website name into the address line of a
browser, the browser returned a screen indicating, “404 Error – File Not Found.” With
increasing frequency, the browser now transmit the mistyped web address to a search engine,
which in turn suggests alternatives that are likely to provide the end user with one-click access to
the correct address. A struggle has emerged among web browser providers, search engines, and
last-mile network providers over who will determine the search engine will perform this
function.
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Although some commentators may have strong convictions about which types of
providers may perform particular functions and which may not,39 I am ultimately agnostic about
which type of player should intermediate this particular transaction.40 For current purposes, my
more limited point is the inevitability that some firm will intermediate end users’ access to
content. This emerging competition among different types of network players underscores that
the choice is not between intermediation and nonintermediation, but rather which firm will serve
as the intermediary. Preventing any particular player from serving as the intermediary will
simply transfer those functions to another player.
C.

The Potential Benefits of Intermediation
In addition to helping end users screen out bad content and locate and access good

content, intermediaries can play a number of beneficial economic roles. Although the Internet is
often described as if it were a unified system, it is actually a combination of autonomous systems
interacting through a web of interconnection agreements. Each autonomous system makes its
own independent decisions about which other networks with which it will interconnect and will
determine the terms of interconnection through arms-length negotiations.
The result is that similar content may take radically different paths through the network,
depending on the particular interconnection arrangements that their network provider has
negotiated. In addition, the price that particular traffic will pay will vary, depending on the
precise terms of the interconnection agreements negotiated. Most importantly, reliance on armslength negotiations makes it inevitable that the terms of interconnection will depend in no small
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40
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part on whatever bargaining power that the various different network participants may possess.
Indeed, such exercise of bargaining power plays an important role in allocating resources and in
providing incentives for markets in long-run disequilibrium to reequilibrate. As a general matter,
so long as entry barriers in that particular segment of the industry are low, any such exercise of
bargaining power should prove to be short lived and should not prevent the network from
optimizing its performance over the long run.
That said, the economic literature has identified conditions that cause such negotiated
outcomes to deviate from the long-run optimum. In particular, the number of players and
asymmetric information and the ability to act opportunistically can cause parties to fail to reach
agreement even when doing so would be in their mutual best interest. The literature also
recognizes that intermediaries can help solve these market failures.41
1.

Multiparty Bargaining

One of the classic ways that bargaining can fail is when it necessarily involves a
multitude of parties. At a minimum, the sheer friction of bringing together and negotiating with
multiple parties increases the transaction costs of multiparty bargaining.42 In addition, parties to
a multiparty bargain have the incentive to free ride or to holdout in order to capture a greater
proportion of the available surplus.43
One classic solution to the problems associated with multiparty bargaining is to have the
government serve as an intermediary by imposing a liability rule, which forecloses opportunistic

41
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behavior by establishing a price at which the bargain will take place.44 Subsequent work has
shown that the intermediary need not be the government. Robert Merges’s classic work
Contracting into Liability Rules provides rich and important examples in which the parties
created private intermediaries to solve multiparty bargaining problems.45 That said, private
intermediation should not be regarded as a panacea. Indeed, scholars have explored the
circumstances in which such privately created collective solutions are likely to fail.46 The
possibility that such collective solutions might fail does not, however, justify rejecting private
intermediation out of hand. Particularly when combined with the threat that governmental
intermediation can pose to free speech discussed below, it suggests that it should be encouraged
whenever possible.
2.

Asymmetric Information

Intermediaries can also solve another classic problem that can prevent bargaining from
reaching efficient solutions: informational asymmetry.47 Informational asymmetry occurs when
one or both parties have private information that the other party cannot verify.48 Two parties that
are bargaining must perform two distinct functions. First, they must determine whether gains
from trade exist and, if so, how best to maximize them. In this aspect of the bargaining process,
the parties’ interests are aligned, since both benefit from ensuring that the surplus they will
divide is as large as possible. Second, they must determine how to divide the surplus created by
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their bargain. In this aspect of the bargaining process, the zero-sum aspect of the division of the
surplus makes the interests of the parties quite divergent.
If both parties had complete information, the parties would resolve both functions fairly
easily. Perfect knowledge of each other’s reservation prices would allow both parties to
determine whether gains from trade exist. In addition, perfect knowledge of each other’s
bargaining power would provide guidance as to how to divide the surplus. The situation is quite
different when one or both parties have private information. In that case, the parties must
communicate some of that private information to one another in order for them to determine
whether a mutually beneficial bargain exists and how to divide up the benefits created by that
bargain.49
The problem is that revealing the private information needed to determine whether a
mutually beneficial agreement exists affects the manner in which the parties will divide up the
surplus created by the agreement. Thus the information that each party chooses to reveal
involves a profit-maximizing tradeoff. On the one hand, candidly disclosing the party’s true
valuation increases the likelihood that the parties will identify a mutually beneficial bargain if
one exists, but reduces the proportion of the available surplus that the party will claim should an
agreement be reached. This provides the parties with the incentive to misrepresent their true
valuations. Knowing that the other party has the incentive to misrepresent its true valuations in
this manner means that both parties will greet the other side’s representations with skepticism
unless backed up by actions.50 At best, this increases the costs of reaching agreement. At worst,
it prevents a welfare-enhancing agreement from being reached at all. A similar problem arises
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when multiple parties are bargaining for the same asset. The bidding rules may give both parties
the incentive to misrepresent their preferences. This can cause the resource not to be allocated to
its highest and best use.51
Economists have long recognized that intermediaries can solve the problems of
asymmetric information. Precommitment to a mechanism that allocates the surplus in the same
way that would occur under perfect information can induce both parties to reveal their private
information truthfully.52 Once the private information has been revealed, both parties have the
incentives to attempt to renegotiate the deal. Thus, the intermediary must have the authority to
enforce the mechanism in order to prevent it from unraveling.
Such problems are likely to exist with respect to the Internet and are likely to become
more acute as the Internet becomes more complex. Unlike previous networks, the Internet is not
owned or managed by a single entity. Instead, it consists of a series of interconnected
autonomous systems. Because each interconnection agreement is negotiated through armslength bargaining, the Internet represents precisely the type of market in which asymmetric
information is likely to cause problems. If so, the best solution will often be an intermediary that
can make a credible commitment to follow a pricing mechanism sufficient to induce both parties
to reveal the intensity of their preferences.
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3.

Two-Sided Markets

The insights of the emerging field of two-sided markets further increases the likelihood
that intermediation is likely to play a key role on the Internet.53 The literature on network
economic effects has long been recognized that the value of communication is determined in
large part by the total number of users connected to the network. For example, the value of the
telephone network to a particular customer depends on the number of other customers she can
reach through it. Another classic example arose during the struggle between the Beta and VHS
standards for video cassette recorders (VCRs). Despite the heated debates at the time, most users
did not base their decision on each technology’s relative technical merits or even its cost.
Prospective adopters cared most about which type of VCR that most other consumers would
adopt. In short, the value to consumers was determined almost exclusively by which VCR
standard would have the larger network.54
In some networks, however, networks may be comprised of two distinct classes of users,
and the value of the network may depend not on the total number of other users, but rather only
the number of users of the other class. When this is the case, the market is said to be a “twosided market.”55 Consider the example of a singles club or a singles bar for heterosexuals, in
which the universe of customers is comprised of two classes of members: males and females. In
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this case, the value of the club to any particular member is not determined by the total size of the
club, but rather the number of club members of the other gender.56
Credit cards are another classic example of a two-sided market. Credit card networks
bring together two types of network participants: merchants and retail customers. The value of a
credit card network to merchants depends on the number of retail purchasers belonging to the
network. The number of other merchants on the network is not important in and of itself, but
rather only to the extent it provides incentives for additional retail customers to belong to the
same credit card network. Conversely, retail customers care primarily about the number of
merchants that are part of the network rather than the number of other retail customers (although
again increases in the number of retail customers on the network may provide incentives for
more merchants to join).57
Another example is broadcast television networks, which bring together two classes of
customers: advertisers and viewers. Advertisers focus not on the number of other advertisers,
but rather on the number of viewers. In each of these examples, it is the number of network
participants of the other class that determines the value of the network, not the total number of
network users.58
Two-sided markets have a number of distinctive characteristics. For example, two-sided
markets suffer from what has been called classic “chicken & egg problem”: stated in terms of
the credit card example given above, retail customers will not carry a credit card unless it is
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available at a large number of merchants, while merchants will not agree to take the card unless a
large number of retail customers already carry it. Under these circumstances, an intermediary
may be able to play a key role by using innovative pricing strategies to get both sides of the twosided market on board.59
Although the precise determinants of optimal prices are complex, the prices charged to
each side of the market tend to be asymmetric, with one side often being charged little or nothing
for its participation.60 For example, in singles bars, admissions prices for males are often much
higher than prices for females.61 In credit card networks, merchants are charged on a pertransaction basis, while retail customers are not (although retail customers may have to pay a
membership fee). Moreover, the welfare maximizing profits generally do not cover the costs.
As a result, a firm intermediating a two-sided market may have to engage in Ramsey pricing or
some similar form of price discrimination in order to be sustainable.62
In addition, the prices on each side of a two-sided market are interdependent. Any force
that tends to raise the margins on one side of a two-sided market will tend to push down prices
on the other side. That is because if activities become on one side of the market more profitable,
it pays to get more connectivity on the other side. This gives rise to what Rochet and Tirole have
called the “seesaw principle.”63 Indeed, it is quite common for prices on one side of a two-sided
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market to be below marginal cost or even zero.64 Indeed, activities on one side of a two-sided
market may become so profitable that that side may find it beneficial to subsidize customers on
the other side of the market by paying them to participate in the network.65
The dynamics that lead to this cross subsidization are well illustrated by the economics of
broadcast television.66 For decades, the standard arrangement for broadcast television networks
to pay local television stations to serve as their affiliates. This is because the primary revenue
model for broadcast television was based on national advertising inserted into the programming
provided by the television network. The fact that the value to advertisers increased with the
number of viewers made it made economic sense for the television network to subsidize the
connectivity of viewers, since they would make whatever money they had to pay back in
increased advertising prices. Equally interesting is the manner in which this business practice
has changed over time. Networks began to vary the prices paid by asking weaker stations to
accept lower payments. More recently, networks have begun to refuse to pay the weakest
stations at all. Instead, they insist that the stations will have to begin paying the network if they
are to remain affiliated with the network. Business models based on advertising make it likely
that these types of payments will occur. The broadcasting example shows that the magnitude
and even the direction of the payments will vary across different stations and across time.
Most of the implications drawn from the broadcast television example apply to the
modern Internet.67 The fact that advertising revenue flows to content providers increases the
likelihood that the optimal solution would be for content providers to make side payments to
64
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last-mile providers to subsidize the connectivity of end users. Although the practice of backbone
peering has historically foreclosed such side payments from flowing through the contracts
established by the network, the emergence of new interconnection arrangements such as “paid
peering” will solve that problem, assuming that network neutrality regulation does not foreclose
such practices.68 In addition, the economics of two-sided markets also underscores the
importance of facilitating price flexibility, so that the platform provider can get both sides of the
market on board and engage in some form of Ramsey-style pricing to cover their costs.
Although the literature typically presumes that some firm will serve as a third-party
intermediary that brings both sides of the two-sided market together,69 it need not necessarily be
so. As a theoretical matter, parties on either side of a two-sided market may contract in a
decentralized manner so long as a standardized interface exists to structure their transactions.
That said, the presence of large parties and asymmetric information make third-party
intermediation the more likely outcome.70 Indeed, a network player such as an ISP may be the
only player in a position to bring both sides of the market together.71
Intermediaries can thus create new solutions that a wide range of potential bargaining
problems associated with multiparty bargaining, asymmetric information, and two-sided markets.
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Intermediation has its costs as well. The optimal level of intermediation thus represents an
extension of the Coasean theory of the firm and should exist whenever the costs of direct
exchange exceed the costs of intermediation.72 That said, the continued persistence of Internet
intermediaries suggests that intermediation provides real benefits in a significant number of
cases. The complexity of the calculus makes it difficult to predict which intermediaries are
likely to provide the greatest benefits.73
II.

JUDICIAL DECISIONS RECOGNIZING INTERMEDIATION AND EDITORIAL DISCRETION AS
PROMOTING IMPORTANT FREE SPEECH VALUES
The foregoing discussion demonstrates that intermediaries can promote end users’ ability

to obtain access to the speech that they want and only the speech that they want in a wide variety
of ways. They can help shield end users from unwanted content. They play an essential role in
helping end users identify and obtain access to desired content. They can help mitigate
bargaining problems that can prevent end users from obtaining access to the content that they
seek.
This Part extends this analysis by analyzing the Supreme Court’s mass media precedents.
Section A analyzes the Supreme Court’s jurisprudence with respect to with newspapers, which
the Court’s decisions recognize as the baseline standard. These decisions firmly reject any
attempt to interfere with newspapers’ editorial discretion, even if the newspaper is the only such
outlet available in that geographic area and despite the fact that the newspaper might exercise its
editorial discretion to favor certain perspectives and disfavor others.
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Sections B and C analyze how the Supreme Court has applied these principles to the
leading forms electronic communication prior to the Internet: broadcasting and cable television.
These precedents uniformly recognize that intermediaries’ exercise of editorial discretion
promote free speech values even if these actors simply serve as the conduit for others’ speech
and even if they exercise their editorial discretion to give preference to particular points of view.
Section D analyzes how these free speech principles have been extended beyond mass
media to common carriage technologies, such as telephony. The cases suggest that common
carriers have the right to exercise some degree of editorial discretion over the messages that they
carry. In addition, to the extent that common carriers decide to offer more than just person-toperson communications and begin to offer mass media content, they are entitled to full First
Amendment protection.
Together, this corpus of judicial decisions provides a powerful demonstration of how
intermediaries’ exercise of editorial discretion promotes important free speech values. It also
eloquently illustrates the potential harms to free speech that can arise if that editorial discretion is
curtailed.
A.

Newspapers as the Free Speech Baseline
The Supreme Court’s decisions regarding the free speech rights of newspapers

consistently recognize the paramount nature of newspapers’ editorial discretion. For example, in
Columbia Broadcasting System, Inc. v. Democratic National Committee, a plurality of the Court
contrasted the editorial discretion of broadcasters with that of newspapers by setting the editorial
discretion of newspapers outside of governmental interference. The plurality opinion noted,
“The power of a privately owned newspaper to advance its own political, social, and economic
views is bounded only two facts: first, the acceptance of a sufficient number of readers—and
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hence advertisers—to assure financial success; and, second, the journalistic integrity of its
editors and publishers.”74 Justice Stewart’s concurrence similarly concluded that the First
Amendment “gives every newspaper the liberty to print what it chooses and reject what it
chooses, free from the intrusive editorial thumb of the government.”75
Any alleged bias on the part of the reporters did not justify governmental intervention. A
majority of the Court later explicitly noted:
For better or worse, editing is what editors are for; and editing is selection and
choice of material. That editors—newspaper and broadcast—can and do abuse
this power is beyond doubt, but that is no reason to deny the discretion Congress
provided. Calculated risks of abuse are taken in order to preserve higher values.76
Even the Justices who refused to join the majority opinion acknowledged the importance
of preserving newspapers’ editorial discretion. In his opinion concurring in the judgment, Justice
Douglas noted:
It would come as a surprise to the public as well as to publishers and editors of
newspapers to be informed that a newly created federal bureau would hereafter
provide “guidelines” for newspapers or promulgate rules that would give a federal
agency power to ride herd on the publishing business to make sure that fair
comment on all current issues was made.77
Douglas firmly rejected any claim that allegations of editorial bias justified regulatory
intervention. After citing Thomas Emerson’s opposition to “forcing newspapers to . . . to print
all viewpoints” and Benjamin Franklin’s rejection of forcing publishers to open their columns
“to any and all controversialists” on the simple grounds that a “newspaper was not a
stagecoach,”78 Douglas concluded:
Some newspapers in our history have exerted a powerful—and some have
thought—a harmful interest on the public mind. But even Thomas Jefferson, who
74
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knew how base and obnoxious the press could be, never dreamed of interfering.
For he thought that government control of newspapers would be the greater of
two evils.79
Thus, Jefferson concluded the “‘putrid state’” into which newspapers had passed remained “‘an
evil for which there is no remedy, our liberty depends on the freedom of the press.’”80
The fact that the editorial discretion wielded by newspaper publishers might result in a
form of private censorship did not justify regulatory intervention. Douglas noted, “Of course
there is private censorship in the newspaper field. But for one publisher who may suppress a
fact, there are many who will print it. But if the Government is the censor, administrative fiat,
not freedom of choice, carries the day.”81 Douglas continued, “Both TV and radio news
broadcasts frequently tip the news one direction or another . . . . Yet so do the newspapers and
magazines and other segments of the press. The standards of TV, radio, newspapers, or
magazines—whether of excellence or mediocrity—are beyond the reach of Government.”82
Justice Brennan’s dissent, in which Justice Marshall joined, similarly concluded that any
attempt to require newspapers to carry editorial advertisements would violate the First
Amendment.83 Thus, despite the Court’s disagreement on other issues, it was unanimous in
endorsing the importance of preserving newspapers’ editorial discretion and in rejecting
arguments that alleged bias on the part of those editors justified regulating them.
The Court reiterated these principles later that same year in Miami Herald Publishing Co.
v. Tornillo,84 which remains perhaps the Court’s most definitive endorsement of the importance
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of preserving newspapers’ editorial discretion. In that case, the Court unanimously invalidated a
Florida right-of-reply statute because it represented an impermissible “intrusion into the function
of editors.”85 The Court elaborated:
A newspaper is more than a passive receptacle or conduit for news, comment, and
advertising. The choice of material to go into a newspaper, and the decisions
made as to the limitations on the size and content of the paper, and treatment of
public issues and public officials—whether fair or unfair—constitute the exercise
of editorial control and judgment.86
The wave of newspaper bankruptcies that had rendered most cities one-newspaper towns was not
enough to vitiate this conclusion.87 Nor was the fact that newspapers may collapse into “a
homogeneity of editorial opinion, commentary, and interpretive analysis” or may be subject to
“abuses of bias and manipulative reportage.”88 In the words of the Court, “A responsible press is
an undoubtedly desirable goal, but press responsibility is not mandated by the Constitution and
like many other virtues it cannot be legislated.”89
Justice White’s concurring opinion echoed the same concerns. Using language that
would later be endorsed by the entire Court,90 Justice White began by noting:
According to our accepted jurisprudence, the First Amendment erects a virtually
insurmountable barrier between government and the print media as far as
government tampering, in advance of publication, with news and editorial content
is concerned. A newspaper or magazine is not a public utility subject to
“reasonable” governmental regulation in matters affecting the exercise of
journalistic judgment as to what shall be printed. . . . Regardless of how
beneficent-sounding the purpose of controlling the press might be, we prefer “the
power of reason as applied through public discussion” and remain intensely
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skeptical about those measures that would allow government to insinuate itself
into the editorial rooms of this Nation’s press.91
The potential lack of balance or bias did not justify governmental intervention:
Of course, the press is not always accurate, or even responsible, and may not
present full and fair debate on important public issues. But the balance struck by
the First Amendment with respect to the press is that society must take the risk
that occasionally debate on vital maters will not be comprehensive and that all
viewpoints may not be expressed. . . . Any other accommodation—any other
system that would supplant private control of the press with the heavy hand of
government intrusion—would make the government the censor of what the people
may read and know.”92
The inviolability of newspapers’ editorial discretion was echoed in the Court’s
subsequent opinions. For example, in Pittsburgh Press Co. v. Human Relations Commission, the
Court “reaffirm[ed] unequivocally the protection afforded to editorial judgment and to the free
expression of views on these and other issues, however controversial.”93 Justice Stewart’s
dissent, in which Justice Douglas joined, echoed this view, noting that no “governmental
agency—local, state, or federal—can tell a newspaper in advance what it can print and what it
cannot.”94
Similarly, in FCC v. League of Women Voters of California, the Court recognized that
regulation to ensure “a balanced presentation of information on issues of public importance”
“has never been allowed with respect to the print media.”95 The Court further noted that
newspaper publishers enjoyed “the absolute freedom to advocate one’s own positions without
also presenting opposing viewpoints.”96
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The Court again endorsed the importance of preserving the editorial independence of
newspapers in Turner Broadcasting System, Inc. v. FCC (Turner I), in which the Court observed
that “Tornillo affirmed an essential proposition: The First Amendment protects the editorial
independence of the press.”97 The Court reaffirmed that “that right-of-reply statutes . . . are an
impermissible intrusion on newspapers’ ‘editorial control and judgment.’”98 The Court explicitly
recognized that the mere fact a particular newspaper was the only such outlet in a particular city
did not justify requiring it to carry additional viewpoints when it contrasted newspaper
monopolies with cable monopolies, noting “A daily newspaper, no matter how secure its local
monopoly, does not possess the power to obstruct readers’ access to other competing
publications.”99
Moreover, in Arkansas Education Television Commission v. Forbes, the Court
recognized that “choos[ing] among speakers expressing different viewpoints” represented an
essential part of what newspaper (and broadcast) editors do.100 The Court reaffirmed the
conclusion that the fact that editors might favor certain viewpoints and disfavor others did not
justify imposing regulation by reiterating the language from CBS v. DNC: “‘That editors . . . can
and do abuse this power is beyond doubt,” but ‘[c]alculated risks of abuse are taken in order to
preserve higher values.’” 101
B.

The Importance and Limits of Editorial Discretion Exercised by Broadcasters
Supreme Court precedent thus uniformly recognized the critical role that preserving

newspapers’ editorial discretion plays in promoting and preserving free speech values. As

97
98
99
100
101

512 U.S. 622, 653 (1994).
Id. (quoting Tornillo, 418 U.S. at 258).
Id. at 656.
523 U.S. 666, 673 (1998).
Id. at 673–74 (citation omitted) (quoting CBS v. DNC, 412 U.S. at 124, 125).

29

phrases such as “absolute freedom” and “virtually insurmountable barrier suggest,” this
discretion was inviolable even if a particular newspaper wielded de facto monopoly power and
regardless of how biased or skewed the editorial policies of a particular might be.
The Court was soon called upon to determine the extent to which these principles applied
to broadcasting, which was the first important form of electronic mass communications to appear
on the scene. The Court’s decisions employed language that was quite similar to that in its
newspaper precedents in offering numerous powerful endorsements of the importance of
according broadcasters editorial discretion. Indeed, the broadcast decisions clearly regard the
newspaper standard as the baseline against which broadcast regulations are measured.
Nonetheless, the Court recognized two exceptions that justified upholding regulations
that clearly would have been impermissible if imposed on newspapers: the alleged scarcity of
the electromagnetic spectrum and the supposed pervasiveness and accessibility of broadcast
programming. Subsequent scholarship has raised serious questions about the conceptual
viability of those doctrines even with respect to broadcasting. More importantly for our
purposes, the Court has already held both of these rationales inapplicable to the Internet. The
Court’s jurisprudence has thus already foreclosed any possibility that the exceptions recognized
by the broadcast precedents might justify upholding restrictions on Internet providers’ editorial
discretion.
1.

The Importance of Broadcasters’ Editorial Discretion

The Supreme Court has long recognized that the editorial discretion exercised by
broadcasters serves important free speech values that would be compromised if broadcasters
were forced to make their networks available to all comers on a nondiscriminatory basis. The
Court offered its first extensive elaboration of these principles in CBS v. DNC, in which the
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Court rejected claims that a broadcaster’s refusal to sell time to editorial advertisements violated
the federal communications laws or the First Amendment.102
The Court began its resolution of the statutory claim by examining the legislative
histories of the Radio Act of 1927, which established the basic principles governing broadcast
regulation. As the Court noted, when enacting the Radio Act of 1927, “Congress specifically
dealt with—and firmly rejected—the argument that the broadcast facilities should be open on a
nonselective basis to all persons wishing to talk about public issues.”103 Instead, “in the area of
discussion of public issues Congress chose to leave broad journalistic discretion with the
licensee.”104
Certain members of Congress argued that failure to place limits on broadcasters’ editorial
discretion would give them the power of “private censorship.”105 Toward that end, the bill
reported by the Senate Commerce Committee included a provision that would have required
broadcasters to carry all political speech on a nondiscriminatory basis without exercising any
editorial discretion.106 Senator Dill, who was the principal architect of the Radio Act of 1927,
pushed through an amendment deleting this provision, arguing that “‘it seemed unwise to put the
broadcaster under the hampering control of being a common carrier and compelled to accept
anything and everything that was offered him so long as the price was paid.’”107 Senator Dill
also emphasized how difficult a right of nondiscriminatory access would be to administer.108
Instead of creating a mandatory right of access to political speech, Congress instead enacted a
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more limited provision simply requiring broadcasters who accept advertisements from a
candidate give equal opportunities to other candidates for the same public office.109
Congress placed the same high value on broadcasters’ exercise of editorial discretion
when it replaced the Radio Act of 1927 with the Communications Act of 1934. When reenacting
the provision from the Radio Act of 1927 described above, Congress rejected a proposal that
would have required any broadcaster permitting their station to be used for the presentation of
views on a public issue to be voted upon at an upcoming election to afford equal opportunity for
the presentation of opposing views on that public question.110 According to the Court, enactment
of that provision “would have imposed a limited oblation on broadcasters to turn over their
microphones to persons wishing to speak out on certain public issues.”111 Even more
importantly, Congress enacted a provision specifically providing that “‘a person engaged in radio
broadcasting shall not . . . be deemed a common carrier.’”112
Congress’s commitment to protecting broadcasters’ editorial discretion was reinforced by
statutory provisions prohibiting the FCC from exercising the power of censorship over
broadcasters or from interfering with broadcasters’ free speech rights.113 The Court noted,
“Consistent with that philosophy, the Commission on several occasions has ruled that no private
individual or group has a right to command the use of broadcast facilities. Congress has not yet
seen fit to alter that policy . . .”114 The Court construed the Communications Act of 1934 as
“evinc[ing] a legislative desire to preserve values of private journalism” and “to permit private

109

Id. at 107 (citing Radio Act of 1927, ch. 169, § 18, 44 Stat. 1162, 1170 (codified at 47 U.S.C. § 315(a)).
Id. at 107 (citing Hearings on S. 2910 Before the S. Comm. on Interstate Commerce, 73d Cong., 2d Sess.
19 (1934)).
111
Id. at 107–08 & n.4 (citing H.R. CONF. REP. NO. 73-1918, at 49 (1934)).
112
Id. at 108–09 (quoting Communications Act of 1934, ch. 652, § 3(h), 48 Stat. 1064, 1066 (codified at 47
U.S.C. § 153(10)).
113
Id. at 110 (citing 47 U.S.C. § 326).
114
Id. at 113 (citations omitted).
110

32

broadcasting to develop with the widest journalistic freedom consistent with its public
obligations.”115 “Since it is physically impossible to provide time for all viewpoints, . . . the right
to exercise editorial judgment was granted to the broadcaster.”116 Although this editorial
discretion raises the possibility that a “‘single person or group [could] place themselves in [a]
position where they can censor the material which shall be broadcasted to the public,’”117
“Congress appears to have concluded . . . that of these two choices—private or official
censorship—Government censorship would be the most pervasive, the most self-serving, the
most difficult to restrain and hence the one most to be avoided.”118
The Court further underscored the important free speech values served by broadcasters’
exercise of editorial discretion when discussing the First Amendment claim. The Court rejected
arguments that giving speakers unfettered access to broadcast networks would promote free
speech values, overturning in the process “the Court of Appeals’s view that every potential
speaker is ‘the best judge’ of what the listening public ought to hear or indeed the best judge of
the merits of his or her views.”119 The Court concluded:
All journalistic tradition and experience is to the contrary. For better or worse,
editing is what editors are for; and editing is selection and choice of material.
That editors . . . can and do abuse this power is beyond doubt, but that is no
reason to deny the discretion Congress provided. Calculated risks of abuse are
taken in order to preserve higher values. The presence of these risks is nothing
new; the authors of the Bill of Rights accepted the reality that these risks were
evils for which there was no acceptable remedy other than a spirit of moderation
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and a sense of responsibility—and civility—on the part of those who exercise the
guaranteed freedoms of expression.120
The portion of the opinion that only represented a plurality of the Court sounded similar
themes. The plurality concluded:
[I]t would be anomalous for us to hold, in the name of promoting the
constitutional guarantees of free expression, that the day-to-day editorial decisions
of broadcast licensees are subject to the kind of restraints urged by respondents.
To do so in the name of the First Amendment would be a contradiction.
Journalistic discretion would in many ways be lost to the rigid limitations that the
First Amendment imposes on Government.121
Justice Stewart concurred, pointing out that forcing broadcasters to develop a
“nondiscriminatory system for controlling access . . . is precisely what Congress intended to
avoid through § 3(h) of the Act.”122
The Court reemphasized the importance of broadcasters’ editorial discretion in League of
Women Voters, in which it overturned a statute forbidding noncommercial educational television
stations receiving grants from the Corporation for Public Broadcasting from “engag[ing] in
editorializing.”123 In so holding, the Court rejected arguments that the interest in ensuring
balanced coverage of public issues justified overriding broadcasters’ editorial discretion. The
Court reasoned that “broadcasters are engaged in a vital and independent form of communicative
activity. . . . Unlike common carriers, broadcasters are ‘entitled under the First Amendment to
exercise “the widest journalistic freedom consistent with their public [duties].”’”124 The Court
further concluded, “Indeed, if the public’s interest in receiving a balanced presentation of views
is to be fully served, we must necessarily rely in large part upon the editorial initiative and
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judgment of the broadcasters.”125 The Court later emphasized that “the press, of which the
broadcasting industry is indisputably a part, carries out a historic dual responsibility in our
society of reporting information and of bringing critical judgment to bear on public affairs.”126
Prohibiting public television stations from editorializing represented a “substantial abridgment of
important journalistic freedoms which the First Amendment jealously protects.”127
The Court similarly noted in Turner I that “our cases have recognized that Government
regulation over the content of broadcast programming must be narrow, and that broadcast
licensees must retain abundant discretion over programming choices.”128
The Court echoed the same concerns in Forbes, when it upheld the decision by a stateowned public television station to exclude a marginal, third-party candidate for Congress from a
televised debate. The key premise underlying the Court’s analysis was that “[w]hen a public
broadcaster exercises editorial discretion in the selection and presentation of programming, it
engages in speech activity.”129 The importance of preserving this discretion justified upholding
the broadcaster’s decision to exclude the third-party candidate from the debate: “In the case of
television broadcasting, . . . broad rights of access for outside speakers would be antithetical, as a
general rule, to the discretion that stations and their editorial staff must exercise to fulfill their
journalistic purpose and statutory obligations.”130 The Court elaborated:
Congress has rejected the argument that “broadcast facilities should be open on a
nonselective basis to all persons wishing to talk about public issues.” Instead
television broadcasters enjoy the “widest journalistic freedom” consistent with the
public responsibilities. . . . Public and private broadcasters alike are not only
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permitted, but indeed required, to exercise substantial editorial discretion in the
selection and presentation of their programming.131
The fact that broadcasters often simply serve as the conduit for the speech
of others did not affect the analysis. The Court noted, “Although programming
decisions often involve the compilation of the speech of third parties, the
decisions nonetheless constitute communicative acts.”132
The possibility that broadcasters might discriminate among different speakers did not
justify regulatory intervention for the simple reason that “a broadcaster by its nature will
facilitate the expression of some viewpoints instead of others.”133 The Court elaborated,
invoking the authority of CBS v. DNC, that “broadcasters must often choose among speakers
expressing different viewpoints. ‘That editors—newspaper or broadcast—can and do abuse this
power is beyond doubt,’ but ‘[c]alculated risks of abuse are taken in order to preserve higher
values.’”134 Any involvement of the government in defining criteria for access “would risk
implicating courts in judgments that should be left to the exercise of journalistic discretion.”135
2.

Red Lion: Scarcity as a Justification for Limiting Editorial Discretion

The Supreme Court’s broadcast precedents thus recognize the important free speech
values served by broadcasters’ exercise of editorial discretion. These values are served even
when broadcasters exercise their editorial discretion to favor a particular point of view or when
they are simply serving as conduits for others’ speech. If the Court had stopped here, any
restrictions to broadcasters’ ability to serve as intermediaries would thus harm the free speech
principles recognized by the Court and thus must be sharply restricted, if they are to be permitted
at all.
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Despite the Court’s strong endorsement of preserving broadcasters’ editorial discretion, it
has upheld laws requiring that broadcasters serve as the conduit for the speech of others that
presumably would have been invalidated had they been imposed on a newspaper.136 The Court
usually justified these decisions by invoking the so-called “scarcity” doctrine first articulated by
the Court in NBC v. United States.137 In most cases, speech is not a zero-sum game in which one
person’s speech crowds out another’s. When that is the case, people confronted with speech
with which they disagree remain free to offer their own point of view. In short, the classic
solution to bad speech is more speech.138
With respect to broadcasting, however, the Court found that “certain basic facts about
radio as a means of communication” rendered this response insufficient: As the Court noted, “its
facilities are limited; they are not available to all who may wish to use them; the radio spectrum
simply is not large enough to accommodate everybody. There is a fixed natural limitation upon
the number of stations that can operate without interfering with one another.”139 It is thus
inevitable that some will be able to broadcast while others will not, and the decision to permit
any person to broadcast necessarily prevents others from doing so.
A series of lower court decisions foreclosing the Secretary of Commerce from assigning
broadcasters to particular frequencies provided the Court with what it viewed as a natural
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experiment in unregulated use of the spectrum. “The result was confusion and chaos. With
everybody on the air, nobody could be heard.”140 This led the Court to conclude that some form
of government regulation of broadcasting must be tolerated if the resource of the spectrum were
not to be wasted.141 The Court reiterated these points when discussing the application of the
First Amendment to broadcasting: “Unlike other modes of expression, radio inherently is not
available to all. That is its unique characteristic, and that is why, unlike other modes of
expression, it is subject to governmental regulation.”142
The scarcity doctrine thus turned speech into a zero-sum game in which bad speech could
not always be met with more speech and in which permitting one person to speak inevitably
restricted another person’s ability to do so. Framing speech in this manner left the Court on the
horns of a dilemma. Sustaining governmental allocation of broadcast licenses inescapably meant
sanctioning a restriction on some people’s ability to engage in broadcast speech. The alternative
meant that no one would be able to speak in this manner at all. Confronted with a choice
between a world in which no one could speak and only some could speak, the Court concluded
that the First Amendment supported choosing the latter. In short, permitting some speakers to
take advantage of this new technology would better promote free speech values than would
denying everyone of the opportunity to do so.
The Court thus concluded that the First Amendment is not violated by the mere
requirement that every broadcaster have a license before speaking.143 This in turn raised the
question of how those licenses would be allocated and how the government should choose
among those who wish to broadcast. The Court rejected the argument that the government was
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limited to the role of “traffic officer” interested only in overseeing the engineering and technical
aspects of radio communication and making sure that stations did not interfere with one
another.144 Instead, the Act places on the government the “burden of determining the
composition of that traffic.” The fact that “[t]he facilities are not large enough to accommodate
all who wish to use them” meant that “[m]ethods must be devised for choosing among the many
who apply.”145 The government should do so based on which applicant would “‘render the best
practicable service to the community reached by his broadcasts.”146
The rules at issue in NBC addressed the structure of the broadcasting industry
(specifically the terms under which individual stations affiliated with broadcast networks). As
such, the case did not provide an opportunity for the Court to address how the “burden of
determining the composition of that traffic” would determine which applicant would provide the
best possible service. The Federal Radio Commission and its successor, the FCC, based its
licensing decisions in large part on the content being transmitted.147 The Supreme Court gave
this level of regulation its implicit imprimatur in Red Lion Broadcasting v. FCC, which upheld
the constitutionality of FCC decisions and rules requiring broadcasters to give a free right of
reply any time a broadcaster politically endorsed a candidate for office or transmitted a personal
attack on a person’s honesty, character, or integrity.148
The Red Lion Court recounted the history previously discussed in NBC149 and drew the
similar conclusion that with broadcasting, “only a tiny fraction of those with resources and
intelligence can hope to communicate by radio at the same time if intelligible communication is
144
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to be had.”150 As a result, “because the frequencies reserved for public broadcasting were
limited in number, it was essential for the Government to tell some applicants that they could not
broadcast at all because there was room for only a few.”151 In other words, “only a few can be
licensed and the rest must be barred from the airwaves.”152 Thus requiring all broadcasters to
have license before speaking did not violate the First Amendment. Any other conclusion would
disserve free speech values by preventing anyone from engaging in broadcast speech. The Court
observed, “It would be strange if the First Amendment, aimed at protecting and further
communications, prevented the Government from making radio communication possible . . . by
limiting the number of licenses so as not to overcrowd the spectrum.”153
But the Court did not stop there. The Court noted, “By the same token, as far as the First
Amendment is concerned those who are licensed stand no better than those to whom licenses are
refused.”154 As a result, the fact that the First Amendment permits the government to deny one
person a license and give it to another person implied that the First Amendment also permitted
the government to require the person granted the license to share his frequency with those denied
licenses “and to conduct himself as a proxy or fiduciary with obligations to present those views
and voices which are representative of his community and which would otherwise, by necessity,
be barred from the airwaves.”155 In other words, “[b]ecause of the scarcity of radio frequencies,
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the Government is permitted to restraints on licenses in favor of others whose views should be
expressed on this unique medium.”156
Thus, scarcity inverts the usual priority of First Amendment values. When there is no
physical limit on the number or people who can speak, as is the case with newspapers, it is the
speakers’ interests that are paramount even if those speakers have an economic monopoly, and
the cure for any private censorship that may exist more speech, not regulation. The situation is
different when the opportunities to speak are scarce. The Court noted, “There is no sanctuary in
the First Amendment for unlimited private censorship operating in a medium not open to all.”157
When that is the case, “[i]t is the right of the viewers and listeners, not the right of the
broadcasters, which is paramount.”158
Interestingly, even the less protective standard announced by Red Lion did not mean that
the free speech interests of would-be speakers necessarily prevailed over the free speech interests
of the intermediaries. On the contrary, cases applying the scarcity doctrine, such as CBS v. DNC,
emphasized that the tradeoff between the public’s interest in balanced content and preserving the
broadcasters’ role as “journalistic ‘free agent’” required “delicate balancing of interests” and
required regulators to “walk a ‘tightrope’” between the competing free speech values.159
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As a result, the Court’s broadcasting cases consistently treated both of these
considerations as important values that must be traded off against one another.160 Although the
Court’s articulation of the appropriate constitutional standard has been less than clear,161 all of
the potential standards implicitly recognize that the editorial discretion exercised by
intermediaries remained an important consideration in the free speech balance. It also bears
noting that the consideration on the other side of the balance is not that of the would-be speaker
who wishes to use the broadcast station as a platform conveying its speech, but rather that of the
listener. Thus, even this more limited First Amendment standard does not support the type of
unfettered access to the conduit of the type sought by nonintermediation proponents.
Interestingly, Red Lion considered the possibility that improvements in the ability to use
spectrum more efficiently might have eliminated scarcity.162 Although the Court ultimately
concluded that demands for frequencies had outstripped the pace of technological improvement
so that the spectrum continued to be scarce, the fact that it entertained the possibility seemed to
suggest that this justification for deviating from the print paradigm, which prohibited any
infringement on newspaper’s editorial discretion, might collapse should scarcity ever cease to be
a constraint on broadcast speech. Similarly, the CBS v. DNC Court seemed to suggest that the
principles governing broadcast regulation might change when it observed that “the broadcast
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industry is dynamic in terms of technological change” and that “solutions adequate a decade ago
are not necessarily so now, and those acceptable today may well be outmoded 10 years
hence.”163 Justice Douglas’s concurrence in the judgment similarly noted that “[s]carcity may
soon be a constraint of the past, thus obviating the concerns expressed in Red Lion. It has been
predicted that it may be possible within 10 years to provide television viewers 400 channels
through the advances of cable television.”164
The Court made this point most explicitly in League of Women Voters. The Court began
by recognizing that regulations designed to assure that “the public receives . . . a balanced
presentation of information on issues of public importance” “has never been allowed with
respect to the print media.”165 At the same time, “‘differences in the characteristics of new
media justify differences in the First Amendment standards applied to them.’”166 With respect to
broadcasting, the scarcity of the electromagnetic spectrum justified requiring broadcasters who
receive licenses to “serve in a sense as fiduciaries for the public by presenting ‘those views and
voices which are representative of [their] community and which would otherwise, by necessity,
be barred from the airwaves.’”167
In other words, it was the limitation of opportunities to speak that justified placing
restrictions on broadcasters’ exercise of their own editorial discretion. Subsequent language in
the Court’s opinion essentially confirmed this interpretation when it recognized that it was the
fact that “the broadcasting industry plainly operates under restraints not imposed upon other
media” that justified denying broadcasters “the absolute freedom to advocate one’s own
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positions without also presenting opposing viewpoints” enjoyed by newspapers.168 The structure
of this argument implied that broadcasters’ editorial discretion would once again enjoy the same
protection as newspapers’ should scarcity ever cease to be an issue.
Indeed, the Court seemed to entertain just that possibility when it noted that “[t]he
prevailing rationale for broadcast regulation based on spectrum scarcity has come under
increasing criticism” and that “[c]ritics, including the incumbent Chairman of the FCC, charge
that with the advent of cable and satellite television technology, communities now have access to
such a wide variety of stations that the scarcity doctrine is obsolete.”169 However, The Court was
“not prepared . . . to reconsider our longstanding approach without some signal from Congress or
the FCC that technological developments have advanced so far that some revision of the system
of broadcast regulation may be required.”170 According to this reasoning, should technology
every reach the point where broadcast no longer became scarce, the print paradigm would once
again apply. This reasoning also implied that restrictions on editorial discretion would not apply
to any future technologies to the extent that they are not scarce.
I have detailed the scarcity doctrine’s analytical problems at length elsewhere and need
not repeat the critique here.171 More importantly for our purposes, whatever the scarcity
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doctrine’s continuing validity with respect to broadcasting,172 the Supreme Court’s landmark
decision in Reno v. ACLU firmly shut the door on extending the scarcity doctrine to the
Internet.173 The Court reasoned that because the Internet “provides relatively unlimited, low-cost
capacity for communication of all kinds,” it “can hardly be considered a ‘scarce’ expressive
commodity.”174 As a result, the Court flatly concluded that “our cases provide no basis for
qualifying the level of First Amendment scrutiny that should be applied to this medium.”175
Following such a sweeping declaration of the inapplicability of the scarcity doctrine to
the Internet, it is hard to see how it could serve as a justification for overriding Internet
intermediaries’ exercise of editorial discretion. In the absence of such a justification, the default
is back to the newspaper standard, in which the intermediaries’ editorial discretion predominates.
3.

Pacifica: Invasiveness and Accessibility as a Justification for Limiting
Editorial Discretion

In FCC v. Pacifica Foundation, the Court once again reaffirmed that the print paradigm
represented the relevant baseline when it reiterated that “the First Amendment protects
newspaper publishers from being required to print the replies of those whom they criticize.”176
Broadcasting, however, enjoyed no such protection.177 Rather than proceed to invoke the
scarcity doctrine, the Court proceeded to articulate two new rationales for extending a lower
degree of First Amendment protection to broadcasting: “First, the broadcast media have
established a uniquely pervasive presence in the lives of all Americans” and acts as an “intruder”
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that “confronts the citizen . . . in the privacy of the home.”178 “Second, broadcasting is uniquely
accessible to children, even those too young to read.”179 It bears mentioning that like the scarcity
cases, Pacifica regards newspapers as a baseline.180 Presumably, if Pacifica’s rationales fail,
presumably the primacy of editorial discretion associated with newspapers will reassert itself.
I have analyzed the analytical shortcomings of these rationales elsewhere.181 Indeed,
there are some indications that the Court may be ready to overturn Pacifica.182 Regardless of its
eventual survival with respect to broadcasting, the Court’s decision in Reno v. ACLU squarely
foreclosed any possibility that Pacifica’s rationales might be extended to the Internet. As the
Court noted, “the Internet is not as ‘invasive’ as radio or television. The District Court
specifically found that ‘[c]ommunications over the Internet do not “invade” an individual’s home
or appear on one’s computer screen unbidden. Users seldom encounter content “by
accident.”’”183 The Court further noted that it had rejected a similar argument in Sable
Communications of Cal., Inc. v. FCC, in which the government had invoked Pacifica to justify a
statutory prohibition of indecent dial-a-porn messages.184 The Reno Court noted that Sable had
distinguished Pacifica’s “‘empathically narrow holding’” by noting that “‘the dial-it medium
requires the listener to take affirmative steps to receive the communication,’” and are generally
preceded by warnings, which made it less likely that the recipient would be taken by surprise.185
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The Court further concluded that absent the applicability of the Pacifica rationales, any
restrictions must be “narrowly tailored” to the harm if it is to survive constitutional scrutiny.186
The existence of software allowing parents have the ability to screen out unwanted content
vitiated any claim that the ban was narrowly tailored.187 In such a world, concerns about the
invasiveness and accessibility seem singularly misplaced.
Following such a categorical rejection, it is hard to see how Pacifica can serve as a basis
for subjecting the Internet to a lower level of First Amendment scrutiny. Pacifica’s reasoning
thus suggests that the Internet will be governed by the baseline level of First Amendment
protection associated with newspapers, under which the intermediary’s editorial discretion takes
primacy.
* * *
The broadcast precedents thus fail to provide any basis for overriding the editorial
discretion exercised by Internet intermediaries. Not only do the broadcast precedents recognize
that intermediaries’ exercise of editorial discretion promote important free speech values that
should be protected. Moreover, given that the Supreme Court has already held both lines of
precedent applying a more relaxed First Amendment standard to broadcasting inapplicable to the
Internet, the broadcast precedents imply that the exercise of editorial discretion by Internet
intermediaries should receive the same level of protection as that of newspapers. Consistent with
this interpretation, subsequent Supreme Court decisions have evaluated restrictions on Internet
speech on the presumption the Internet full First Amendment protection.188 The Supreme
Court’s broadcast precedents are thus best read as providing a strong endorsement of the
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importance of preserving intermediaries’ editorial discretion. Any restriction of that discretion
would inhibit important free speech values.
C.

The Importance and Limits of Editorial Discretion Exercised by Cable Operators
The importance of preserving intermediaries’ editorial discretion draws further support

from the Supreme Court’s decisions with respect to the other major medium of electronic
communications: cable television. As was the case with the Court’s newspaper and broadcast
precedents, these decisions affirm and reaffirm that cable operators’ decisions about what speech
to carry represent an important exercise of free speech. This editorial discretion serves important
free speech values even if the cable operator is simply serving as a conduit for the speech of
others or uses its discretion to favor a particular perspective. Indeed, the ability to favor
particular points of view is the very essence of editorial discretion, and that ability cannot be
regulated without inhibiting the free speech benefits that such exercises of editorial discretion
provide.
Turner I did hold that some restriction of cable operator’s editorial discretion might be
justified it exercised exclusive control over a critical physical bottleneck. Judicial recognition of
multiple options for receiving Internet service renders it highly unlikely that this rationale would
justify upholding similar restrictions on the Internet.
1.

The Importance of Cable Operators’ Editorial Discretion

The Supreme Court’s decisions with respect to cable television have long emphasized the
importance of preserving cable operators’ editorial discretion. The Court first addressed the
issue in FCC v. Midwest Video Corp. (Midwest Video II), in which the Court rejected the FCC’s

48

attempt to impose what amounted to a common carriage requirement on cable operators.189 The
Court’s primary basis for overturning the regulation was statutory. The absence of a statute
explicitly giving the FCC jurisdiction over cable meant that any regulatory authority that it
possessed necessarily derived from cable’s ancillary impact on broadcasting. Given that the
FCC’s jurisdiction over cable was completely derivative of its jurisdiction over broadcasting, any
statutory limitations placed on its power to regulate over broadcasting necessarily also applied to
its power to regulate cable.190
For purposes of the regulations at issue in Midwest Video II, the most important
limitation on the FCC’s jurisdiction over broadcasting was the statutory provision preventing it
from treating broadcasters as common carriers, as indicated by the legislative history reviewed in
CBS v. DNC.191 Thus, in assessing the legality of the FCC’s attempt to impose common carriage
obligations on cable operators, the Court could not “ignore Congress’ stern disapproval . . . of
negation of the editorial discretion otherwise enjoyed by broadcasters and cable operators
alike.”192 The fact that “Congress has restricted the Commission’s ability to advance objectives
associated with public access at the expense of the journalistic freedom of persons engaged in
broadcasting” dictated that the FCC also lacked the authority to impose similar restrictions on the
journalistic freedom of persons engaged in providing cable television service.193
The Court also invoked policy considerations, finding the free speech considerations that
justified protecting the editorial discretion of broadcasters also applied to cable operators: “That
limitation is not one having peculiar applicability to television broadcasting. Its force is not
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diminished by the variant technology involved in cable transmissions. Cable operators now
share with broadcasters a significant amount of editorial discretion regarding what their
programming will include.”194 In so ruling, the Court rejected claims that the restriction on cable
operators’ editorial discretion was not significant. Even if the restriction did not displace
alternative programming, “compelling cable operators indiscriminately to accept access
programming will interfere with their determinations regarding the total service offering to be
extended to subscribers.”195 Because the Court was able to resolve the case on statutory grounds,
it did not address the conclusion reached by the court below that the common carriage restriction
violated the First Amendment, “save to note that [the question] is not frivolous.”196
The Court’s decision in City of Los Angeles v. Preferred Communications, Inc. further
acknowledged the importance of the editorial direction exercised by cable operators. In that
case, a cable operator argued that a city’s refusal to grant it a cable television franchise violated
its free speech rights. The district court had dismissed a cable operator’s First Amendment
challenge for failure to state a claim, only to see that decision overturned by the Supreme
Court.197 The Court unequivocally held that “the activities in which [the cable operator]
allegedly seeks to engage plainly implicate First Amendment interests.”198 In so holding, the
Court quoted with approval the cable operator’s assertion that
[t]he business of cable television, like that of newspapers and magazines, is to
provide its subscribers with a mixture of news, information and entertainment. As
do newspapers, cable television companies use a portion of their available space
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to reprint (or retransmit) the communications of others, while at the same time
providing some original content.199
Thus, the Court concluded that “through original programming or by exercising editorial
discretion over which stations or programs to include in its repertoire, [a cable operator] seeks to
communicate messages on a wide variety of topics and a wide variety of formats.”200 The Court
also reaffirmed its recognition in Midwest Video II that “cable operators exercise ‘a significant
amount of editorial discretion regarding what their programming will include.’”201 The Court
elaborated
Cable television partakes of some the aspects of speech and the communication of
ideas as do the traditional enterprises of newspaper and book publishers, public
speakers, and pamphleteers. Respondent’s proposed activities would seem to
implicate First Amendment interests as do the activities of wireless broadcasters,
which were found to fall with the ambit of the First Amendment . . . .202
Preferred Communications thus clearly established that the speech by cable operators
implicates the First Amendment. Moreover, the Court’s acknowledgement that cable operators
promote free speech not only when they produce original programming, but also when they “use
a portion of their available space to reprint (or retransmit) the communications of others,”
confirms that they serve free speech values even when they are simply serving as the conduit for
others’ speech.203
That cable operators’ exercise of editorial discretion promotes important free speech
values was reaffirmed in Leathers v. Medlock, in which the Court held, “Cable television
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provides to its subscribers new, information, and entertainment. It is engaged in ‘speech’ under
the First Amendment, and is, in much of its operation, part of the ‘press.’”204
The Court also endorsed this conclusion in Turner Broadcasting System, Inc. v. FCC, in
which the Court sweepingly intoned that there can be “no disagreement” on the “initial premise”
that “[c]able programmers and cable operators engage in and transmit speech, and they are
entitled to the protection of the speech and press provisions of the First Amendment.”205 Indeed,
that is the case regardless if the cable operator is offering “original programming” or is simply
“exercising editorial discretion over which stations or programs to include in its repertoire.”206
In so holding, the Court concluded that “the rationale for applying a less rigorous standard of
First Amendment scrutiny to broadcast regulation, whatever its validity in the case elaborating it,
does not apply in the context of cable regulation.”207 After noting the judicial and academic
criticism of the scarcity doctrine,208 the Court found that the facts that “cable television does not
suffer from the inherent limitations that characterize the broadcast medium” and the lack of “any
danger of physical interference between two cable speakers attempting to share the same
channel” rendered the scarcity rationale inapposite.209 As a result, the Court found “application
of the more relaxed standard of scrutiny adopted in Red Lion and the other broadcast case inapt
when determining the First Amendment validity of cable regulation.”210
The Court returned to the issue of the free speech values promoted by cable operators’
editorial discretion in Denver Area Educational Telecommunications Consortium v. FCC.
Although the decision yielded a large number of badly fractured opinions, the Court
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unanimously reaffirmed the positive role that cable operators’ editorial discretion plays in
promoting free speech.
For example, the plurality opinion authored by Justice Breyer, in which Justices Stevens,
O’Connor, and Souter joined in relevant part, began by noting that cable channels play a variety
of roles, including serving as the conduit for the speech of others, providing original
programming, and retransmitting over-the-air broadcast signals.211 The plurality reiterated the
Court’s recognition in Turner I that “the editorial function itself is an aspect of ‘speech,’ and a
court’s decision that a private party, say, the station owner, is a ‘censor,’ could itself interfere
with that private ‘censor’s’ freedom to speak as an editor.”212 Any attempt to focus solely on the
interests of those who would use cable as a conduit for their speech ignore the “legitimate role”
played by “the expressive interests of cable operators.”213
Justice Kennedy, joined by Justice Ginsburg, raised similar themes, noting that “[c]able
operators have First Amendment rights, of course,” and that “a cable operator’s activities in
originating programs or exercising editorial discretion over programs others provide on its
system . . . are protected.”214 Justice Kennedy distinguished between leased access, which
regulate channels over which cable operators have historically exercised discretion, and public
access, which regulates channels over which cable operators had never exercised control,
concluding that laws that regulate the former are more problematic than laws that regulate the
latter.215 In drawing this distinction, Justice Kennedy reinforced the importance role that
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editorial discretion plays in promoting free speech in those areas in which editorial discretion
exists.
Justice Thomas, joined by Justices Rehnquist and Scalia, took an even more expansive
role of cable operators’ First Amendment Rights. As Justice Thomas noted, the Supreme Court’s
precedents have long recognized that cable operators engage in speech both when they originate
programming and when they exercise editorial discretion over which stations to include.216
Although considerable ambiguity existed as to whether cable operators’ editorial discretion
would be “entitled to the substantial First Amendment protections afforded the print media” or
would be subject to the lesser protections extended to broadcasting, “[o]ver time, . . . we have
drawn closer to recognizing that cable operators should enjoy the same First Amendment rights
as the nonbroadcast media.”217 Indeed, despite the disagreement in Turner I over whether the
must-carry rules were content based, Justice Thomas found that “there was agreement that cable
operators are generally entitled to much the same First Amendment protection as the print
media.”218
Justice Thomas further reasoned that embracing the print paradigm meant extending the
highest level of First Amendment protection to cable operators’ exercises of editorial discretion.
After Turner, the view advanced in Red Lion that the interests of viewers and listeners are
paramount “can no longer be given any credence in the cable context. It is the operator’s right
that is preeminent.”219 Under the print standard, “when there is a conflict, a programmer’s
asserted right to transmit over an operator’s cable system must give way to the operator’s
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editorial discretion”220 Indeed, Turner I implicated the First Amendment because must-carry
“interfered with the operators’ editorial discretion by forcing them to carry broadcast
programming that they might not otherwise carry.”221 “We implicitly recognized in Turner that
the programmer’s right to compete for channel space is derivative of, and subordinate to, the
operator’s editorial discretion” and that programmers “ha[ve] no freestanding First Amendment
right to have [their] programming transmitted.”222 In so doing, Turner “recogniz[ed] the general
primacy of cable operator’s editorial rights over the rights of programmers and viewers.”223
Thus, “It is the cable operator, not the access programmer, whose speech rights have been
infringed.”224 As a result, Justice Thomas embraced a “constitutional presumption . . . run[ning]
in favor of the operators’ editorial discretion” and rejected a constitutional presumption in favor
of any right of programmers to speak on access channels.225
The different positions adopted by the various opinions in Denver are not susceptible of
easy synthesis. Although they disagree on the appropriate level of scrutiny to be applied to and
the constitutionality of various provisions, the Court was unanimous in concluding that the
editorial discretion exercised by cable operators promotes important free speech values. These
values are implicated even if cable operators are simply serving as the conduit for the speech of
others. The fact that cable operators may favor certain speech over others is not a potential
problem to be remediated. On the contrary, such favoritism is inherent in any exercise of
editorial discretion. Thus, any regulatory limits placed on cable operators’ editorial discretion
would prevent the important free speech values from being realized.
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2.

Turner I: Gatekeeper Control as a Justification for Limiting Editorial
Discretion

The Supreme Court’s cable cases thus recognized that cable operators’ exercise of
editorial discretion promotes important free speech values. In addition, Turner I squarely
foreclosed any possibility that the scarcity doctrine that the Court invoked to justify restrictions
on broadcasters’ editorial discretion would be applied to cable.226
At the same time, Turner I offered three reasons for declining to apply the print standard
articulated in Tornillo to cable. The first two reasons cited by the Court focused on whether the
regulation at issue was content-based and thus would apply to any technology. The third reason
focused on “an important technological difference between newspapers and cable television.”227
Specifically, the Court noted that “[a]lthough a daily newspaper and a cable operator both may
enjoy monopoly status in a given locale, the cable operator exercises far greater control over
access to the relevant medium.”228 Even if a newspaper is a natural monopoly, it “does not
possess the power to obstruct readers’ access to other competing publications” and cannot
“prevent other newspapers from being distributed to willing recipients in the same locale.”229
The Court concluded, however, that “[t]he same is not true with cable.” Instead, “[w]hen
an individual subscribes to cable, the physical connection between the television set and the
cable network gives the cable operator bottleneck, or gatekeeper, control over most (if not all) of
the television programming that is channeled into the subscriber’s home.”230 Thus cable
operators’ “ownership of the essential pathway for cable speech” gives cable operators the power
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to “silence the voice of competing speakers with a mere flick of a switch.”231 This “physical
control of a critical pathway of communication” creates a “potential for abuse of . . . private
power over a central avenue of communication” sufficient to justify a greater intrusion on cable
operators’ editorial discretion than would be permitted with respect to newspapers.
Several aspects of the Court’s decision bear emphasizing. First, it is instructive that the
Court took the print paradigm as the relevant baseline. This implies that unless some
justification for deviating from that standard is shown, cable and other media should enjoy the
same First Amendment protection as newspapers. Second, the Court specifically rejected the
argument that the fact that a particular technology may be an economic monopoly justified
according it a lesser degree of First Amendment protection. Instead, it is only the cable
operators’ control of an exclusive physical connection that gives rise to the concerns about
private censorship sufficient to justify overriding the cable operators’ exercise of editorial
discretion.
Whatever the continuing validity of the bottleneck rationale with respect to cable
television,232 it almost certainly has no applicability to the Internet.233 Over the past decade,
cable and telephone companies have engaged a spirited competition to deploy cable modem and
digital subscriber lines (DSL) technologies. Although cable modem providers established and
maintained an early lead on DSL, more recently, telephone companies have begun deploying
more advanced technologies, such as Verizon’s fiber-based FiOS network and AT&T’s VDSLbased U-verse network, that have made it possible for them to deliver bandwidth speeds that
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surpass that possible by the current cable modem architecture. The resulting competition has in
turn forced the cable industry to upgrade its infrastructure by deploying a new technology known
as DOCSIS 3.0, which is capable of supporting even higher speeds.
But perhaps the most important and often overlooked change in the competitive
landscape over the past few years is the advent of mobile wireless. Mobile wireless services
have enjoyed spectacular growth over the past few years. Measured in terms of “advanced
service lines” (defined as service capable of supporting over 200 kbps in both directions), mobile
wireless has gone from having no subscribers as of the beginning of 2005 to having over 20
million subscribers and roughly 23% of the market by the middle of 2008. The success of
wireless broadband becomes even more dramatic if measured in terms of “high speed lines”
(defined as service capable of supporting over 200 kbps in at least one direction). Over the same
time period, mobile wireless has now captured nearly 60 million subscribers, which represents
approximately 45% of the market.234 In short, mobile wireless has already surpassed both cable
modem and DSL service as the dominant technology for providing high speed lines. At the same
time, a consortium of companies led by Sprint is preparing to deploy a new wireless network
based on the WiMax technology. The eventual deployment of services based on spectrum
allocated through the 700 MHz auction promises to intensify competition still further.
The presence of such vibrant competition has led courts and regulators to repeatedly
reject arguments that the market for last-mile Internet service is sufficiently concentrated to
justify the imposition of a mandatory access requirement. For example, in Comcast Cablevision
of Broward County, Inc. v. Broward County, the court held the emerging competition between
DSL and cable modem providers rendered the bottleneck rationale of Turner I inapposite to
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cable modem service.235 Relying on an FCC report projecting that the broadband industry did
not appear to be a natural monopoly and would instead be characterized by vibrant intermodal
competition once consumers had migrated from dial-up to broadband services, the court found
the bottleneck/gatekeeper rationale announced in Turner I did not justify subjecting the Internet
to a lower standard of First Amendment scrutiny than newspapers.236
This conclusion is reinforced by subsequent judicial and regulatory decisions recognizing
the competitiveness of the broadband market. For example, in United States Telecom Ass’n v.
FCC, the D.C. Circuit overturned an FCC decision ruling that the Telecommunications Act of
1996 required local telephone companies to share the high-frequency portion of its loops with
other DSL providers largely because of “the robust competition . . . in the broadband market.”237
The FCC’s 2005 Wireline Broadband Access Order similarly ruled that the fact that the market
for last-mile broadband service had already become quite competitive and was likely to become
more so in the years to come justified removing DSL-related elements from the list of network
elements to which incumbent local telephone companies must provide unbundled access under
the 1996 Act. 238 Most recently, the Supreme Court specifically invoked this finding in Pacific
Bell Telephone Co. v. linkLine Communications, Inc., in which it noted that “the market for highspeed Internet service is now quite competitive” and that “DSL providers face stiff competition
from cable companies and wireless and satellite providers.”239
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These pronouncements make it difficult to see how the any court could invoke find the
bottleneck rationale articulated in Turner I to justify greater intrusions into Internet providers’
editorial discretion than would be permissible with respect to newspapers.240 In the absence of
such a justification, the print model dictates that Internet providers’ editorial discretion
represents a major, if not the dominant, consideration in the free speech calculus.
3.

Denver: The Failed Analogy to Pacifica and the History of Regulation;

The Supreme Court’s decision in Denver Area Educational Telecommunications
Consortium v. FCC also experimented with alternative rationales for subjecting cable operators
to a lower level of First Amendment scrutiny.241 The badly fragmented opinions in that case are
not easily synthesized. The primary controversy was over the constitutionality of statutory
provisions authorizing cable operators to refuse to carry indecent programming on their leased
access and public access cable channels. The plurality concluded that “the changes taking place
in the law, the technology, and the industrial structure related to telecommunications” rendered
“it unwise and unnecessarily definitely to pick one analogy or one specific set of words now,”242
an aspect of the decision that drew sharp rebukes from the other five members of the Court.243
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Instead, the plurality cited a laundry list of considerations, the most important of which were the
similarity of the restrictions under review to those at issue in Pacifica,244 the fact that the statute
regulated channels over which cable operators have not historically exercised editorial control,245
and the fact that programming on public access channels are generally subject to review by an
access channel manager that can exercise editorial discretion in the cable operator’s stead.246
The vitality of each of these rationales with respect to cable is open to question,247
particularly in the aftermath of the Court’s subsequent decision in United States v. Playboy
Entertainment Group, Inc.248 Whatever the continuing viability of these justifications to cable,
they appear to have no applicability whatsoever to the Internet. As noted earlier, the Court’s
landmark decision in Reno v. ACLU held Pacifica squarely inapplicable to the Internet.249 In
addition, unlike cable operators, Internet providers have never been deprived of editorial
discretion over any of its transmission capacity.250
* * *
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In short, the Supreme Court’s cable precedents provide no support for interfering with
Internet intermediaries’ editorial discretion. On the contrary, these cases are replete with
statements acknowledging that cable operators’ exercises of editorial discretion promote free
speech values. Even those decisions that extended a lesser degree of First Amendment
protection to cable operators recognized that while audiences have an interest in access to
speech, those interests must be balanced against the impairment of the free speech interests
represented by the editorial discretion exercised by cable operators.251 Thus, at a minimum,
these cases recognize that cable operators’ exercises of editorial discretion serve important free
speech values. The inapplicability of the rationales invoked to justify extending a lower level of
First Amendment protection to cable suggests that the interest in preserving editorial discretion
should predominate.
D.

Recognition of the Importance of Telephone Companies’ Editorial Discretion
Determining the level of First Amendment protection enjoyed by common carriers has

long remained something of a puzzle. Commentators have long been struck by the paucity of
judicial decisions discussing the relationship between common carriage regulation and the First
Amendment.252 Indeed, aside from a few brief mentions noting that common carriers receive
even less First Amendment protection than broadcasters,253 the Supreme Court hardly appears at
all. Commentators that have tried to synthesize the doctrine have found a tripartite First
Amendment, in which print receives the highest level of protection, broadcasting receives some
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less, and common carriers receive the least.254 Others have suggested that because the content is
entirely in the control of the subscriber, the only First Amendment interests at stake are those of
the subscribers, and the free speech interests of the carrier are not implicated at all.255
Since the late 1980s, decisions by lower federal courts have begun to recognize that
editorial discretion serves free speech values even when exercised by common carriers. The
discussion that follows focuses primarily on two lines of cases. The first upheld local telephone
companies’ right to refuse to carry dial-a-porn. The second recognized local telephone
companies’ right to transit cable television programming. Together, these decisions suggest
ways that even common carriers are important sources of intermediation.
1.

Dial-a-Porn

Although there were historical antecedents upholding common carriers’ right to refuse to
transmit content that is profane, indecent, or rude,256 the issue came to a head with the emergence
of dial-a-porn. Dial-a-porn marked a seachange in telephony. Instead of connecting two people
speaking two each other, dial-a-porn more resembled a broadcast technology that permitted a
single, one-way message to reach thousands of callers.257 As telephone companies began to
carry mass media content, two consequences followed. First, governments began to want to
exercise discretion over the content being carried on the telephone networks in much the way
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they did over broadcast content. Second, telephone carriers began to want to exercise editorial
discretion over that content as well.
The first issue reached the Supreme Court in Sable Communications v. FCC, in which the
Court struck down a federal statute banning indecent interstate telephone messages.258 Sable is
important for several reasons. First, the fact that the Court employed strict scrutiny to strike
down a restriction on telephone-based speech belies any suggestion that telephone
communication is subject only to the “most limited First Amendment protection.” Second, the
majority opinion focused almost entirely on the First Amendment rights of subscribers connected
to the network; it did not address the second issue (i.e., the rights of telephone companies to
refuse to carry indecent speech) at all.259 Discussion of this issue was left to Justice Scalia’s
concurrence, in which he observed that “while we hold the Constitution prevents Congress from
banning indecent speech in this fashion, we do not hold that the constitution requires public
utilities to carry it.”260 Implicit in Justice Scalia’s statement is the recognition that telephone
companies’ possess the editorial discretion to refuse to carry particular calls notwithstanding
their status as common carriers.
Justice Scalia’s admonition accorded with a line of lower court decisions upholding local
telephone companies’ right not to carry dial-a-porn if they so chose.261 Some cases held that the
First Amendment did not apply because telephone companies are note state actors,262 reasoning
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later endorsed by Justice Thomas.263 In upholding telephone companies’ right to exercise
business judgment in this manner, the courts are treating these common carriers as private
speakers with the right to choose the speech that they will carry.264
More importantly for our purposes, other courts held that common carriage regulation
does not foreclose telephone companies from exercising their business judgment to refuse
carrying certain classes of service.265 As one noted commentator has observed, upholding
telephone companies’ right to exercise their business judgment is essentially the same thing as
upholding their right to exercise their own editorial discretion.266
2.

Ban on Telephone Companies’ Provision of Cable Television Services.

The other line of authority recognizing common carriers’ right to exercise editorial
discretion arose from a series of First Amendment challenges to laws prohibiting local telephone
companies from offering cable television service.267 Courts consistently held that this restriction
impermissibly impaired the telephone companies’ ability to engage in a form of protected
speech.268 The most complete analysis was offered by the Fourth Circuit in C&P Telephone v.
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United States. The court recognized that the statute prohibiting local telephone companies from
exercising editorial control over telephone calls meant that they are not “members of ‘the press’”
with respect to telephone service.269 Even so, to the extent that a statute restricts them from
“joining the press by operating . . . cable systems” complete “with editorial control,” that statute
implicates the First Amendment.270
Thus, even if local telephone companies were serving as common carriers with respect to
voice communications, to the extent that they wished to begin providing video service, the First
Amendment protected their right to exercise editorial discretion over the content of that service.
The fact that a firm may be providing common carriage over which it exercises little-to-no
editorial control does not prevent it from offering another service over which it can exercise
editorial control. This provided a nice converse to the recognition in CBS v. DNC, Midwest
Video II, and Denver that firms that are already providing media content cannot be forced to
become common carriers.271
Together these cases establish some basic principles that apply to the Internet. First, a
provider that is currently exercising editorial discretion over the content it is carrying cannot,
consistent with accepted free speech principles, be forced to become a common carrier. Indeed,
the district court in Broward County applied just such a principle when it rejected the argument
that a cable modem provider that was exercising editorial discretion over its content could be
forced to set aside part of its service for common carriage.272 Although some commentators have
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questioned whether Internet providers’ services are worthy of First Amendment protection,273
most commentators recognize that these services promote important free speech values.274
That Internet providers exercise some degree of editorial discretion is reinforced by the
history of defamation liability for ISPs. Consider the fact that carriers that have no editorial
discretion would have been immune from liability for defamation.275 Thus, the fact that courts
issuing decisions prior to the enactment of the Communications Decency Act have held ISPs
liable for defamation276 implicitly recognized that ISPs exercise some degree of editorial
discretion. Congress subsequently included a provision in the Communications Decency Act
effectively granting ISPs immunity from defamation.277 In fact, the Conference Report indicates
that Congress included this provision specifically to overrule the cases finding liability for
defamation.278 If the ISP had no editorial discretion, such statutory immunity would have been
unnecessary.
Second, a firm that is a common carrier may have some latitude to exercise some
editorial discretion over the speech it is conveying and certainly has the right to enter into
alternative services over which it does exercise editorial control. Thus even if an Internet
provider has not historically exercised editorial control over certain services, the government

273

See Bracha & Pasquale, supra note 5, at 1190–92 (search engines); Herman, supra note 10, at 112–13 (lastmile broadband providers).
274
See supra note 17 and accompanying text. Those who remain skeptical should remember that movies and
entertainment programming were once seen as falling outside the ambit of the First Amendment. See Mut. Film
Corp. v. Indus. Comm’n, 236 U.S. 230, 244 (1915) (movies); Decision of Aug. 29, 1928, 2 F.R.C. Ann. Rep. 159,
161 (1928) (entertainment programming). These cases are part of a long tradition in which new technologies are
born in First Amendment captivity. See ZUCKMAN ET AL., supra note 13, § 2.2, at 165–73.
275
See HUBER ET AL., supra note 254, at § 14.6.7, at 1308; see also Farmers Educational and Co-op Union of
Am. v. WDAY, Inc., 360 U.S. 525 (1959) (holding broadcaster immune from defamation liability for political
advertisement that the broadcaster was obligated to carry and over which the broadcaster was prohibited from
exercising editorial discretion).
276
See, e.g., Stratton Oakmont, Inc. v. Prodigy Servs. Co., No. 94-031063, 1995 WL 323710 (N.Y. Sup. Ct.
May 24, 1995).
277
47 U.S.C. § 230(c)(1).
278
H.R. CONF. REP. NO. 104-458, at 194 (1996), reprinted in 1996 U.S.C.C.A.N. 10, 208.

67

cannot stop it from initiating a new service over which it does exercise editorial discretion
without violating the First Amendment.
E.

Implications
Together, these various lines of jurisprudence recognized that the exercise of editorial

discretion by intermediaries facilitating electronic communication serve important free speech
values. The Court has consistently recognized that restrictions on their editorial discretion is
inappropriate even if these intermediaries wield market power, simply serve as the conduit for
the speech of others, or exercise their discretion in what others feel is a biased manner.
At a minimum, intermediaries’ rights as speakers represent an important countervailing
consideration that any free speech calculus must weigh in the balance.279 A fair reading of the
cases would go even farther: given that none of the rationales previously used to justify
extending a lesser degree of First Amendment protection to broadcasting and cable television
apply to the Internet, these precedents indicate that Internet intermediaries possess “the absolute
freedom to advocate one’s own positions without also presenting opposing viewpoints” enjoyed
by newspapers.280
The real possibility that intermediation can yield significant benefits from intermediation
poses a significant analytical problem for those who seek to place limits on Internet providers’
freedom to play this intermediating role as they see fit. By undercutting categorical arguments in
favor of complete nonintermediation, it forces proponents of nonintermediation to provide some
basis for distinguishing between forms of intermediation that is permissible and those that are
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not. As we shall see, the history of previous efforts to draw such a distinction raises serious
doubts as to the likely success of any such enterprise.
III.

LESSONS FROM PAST ATTEMPTS TO REGULATE EDITORIAL DISCRETION

As noted earlier, the Supreme Court has long recognized that the Communications Act of
1934 embraced the important role that broadcasters’ exercise of editorial discretion plays in
promoting free speech values. Nonetheless, both the FCC and its predecessor, the Federal Radio
Commission (FRC), have exhibited considerable ambivalence toward permitting broadcasters to
exercise their editorial discretion in an unfettered manner. On the one hand, the rules against
time brokering have attempted to prevent broadcasters to exercising too little editorial control by
limiting their ability to cede control over broadcast content to third parties. On the other hand,
the FRC’s historical hostility toward “propaganda” stations and the Fairness Doctrine (and its
antecedents) have attempted to prevent them from exercising too much editorial control.
As the subsequent history reveals, neither effort proved successful. In both cases, the
agencies were unable to develop standards for distinguishing between proper and improper
exercises of editorial discretion. The ambiguity had the unfortunate impact of chilling broadcast
speech and making it more orthodox by causing broadcasters to avoid controversy. Even worse,
political operatives were able to use the rules to create systematic campaigns to deter the speech
of the opposition.
A.

Time Brokerage: Regulating Too Little Editorial Discretion
The FRC and FRC have a long history of attempting to ensure that broadcasters do not

exercise too little editorial discretion. Interestingly, beginning in 1921, AT&T adopted the type
of pure-conduit approach that the proponents of nonintermediation favor by offering to carry the
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programming of anyone willing to pay a posted slate of toll rates before selling its stations to
RCA in 1926. Then-Secretary of Commerce Herbert Hoover criticized the practice, primarily
because of the amount of direct advertising that AT&T’s stations carried, but demurred from
intervening and left it to the industry to work out how much advertising would be permissible.281
Policymakers soon began to express greater skepticism about such an unintermediated
approach to broadcasting. In its 1929 denial of a request by three broadcasters to increase the
amount of broadcasting time permitted by their licenses, the FRC rejected extending to
broadcasting the rules governing telephony and telegraphy, under which “a broadcasting station
would have to accept and transit for all persons on an equal basis without discrimination in
charge.”282 Doing so would deprive the public of the editorial discretion exercised by the
broadcasters, described as “the self-imposed censorship exercised by the program directors of
broadcasting stations who, for the sake of the popularity and standing of their stations, will select
entertainment and educational features according to the needs and desires of their invisible
audiences.”283 The FRC recognized the benefits that intermediation provides to audiences when
it reasoned that preventing broadcasters from exercising their editorial discretion would
“emphasize the right of the sender of messages to the detriment of the listening public.”284
Commentators regard the FRC’s emphasis on the importance of broadcasters’ exercise of
editorial discretion as foreclosing the type of unintermediated toll broadcasting system operated
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by AT&T during the 1920s,285 although the FCC has sometimes praised licensees for serving as
a conduit for others’ speech.286
In subsequent decades, the FCC’s primary tool for ensuring that broadcasters exercise
some degree of editorial discretion has been its policy against “time brokerage,” which occurs
when a station sells blocks of broadcast time to a third party.287 The FCC was quite critical of
time brokerage during its early years. For example, in 1940, the existence of a contract
designating NBC as the sole supplier of programming for four radio stations owned by
Westinghouse led the FCC to threaten not to renew those stations until Westinghouse replaced
that contract with a more conventional network affiliation agreement, under which Westinghouse
bore ultimate responsibility for the programming broadcast by its stations.288 In its 1941
Metropolitan Broadcasting decision, the FCC denied the current licensee’s request for renewal
in part because he had regularly delegated nearly half of the station’s operating schedule to time
brokers.289 In 1963, the FCC revoked a license held by Carol Music, Inc., in part because it had
entered into a time brokerage agreement covering twelve hours a day for six days a week.290 In
1965, the FCC fined United Broadcasting of New York in part for its failure to retain sufficient
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editorial control over the programming transmitted during brokered time.291 Even more notable
was the FCC’s 1976 decision in Cosmopolitan Broadcasting Corp., in which the FCC refused to
renew the license of a radio station that sold “virtually every available minute” to time
brokers.292
A de facto rule emerged that time brokerage was permissible so long as it did not become
so “extensive” as to violate the broadcasters’ obligation to retain control over program content at
all times.293 In short, broadcasters were permitted to serve as a mere conduit up to a point, but no
further. Interestingly, this approach would condemn the kind of unintermediated, dumb-conduit
approach favored by proponents of regulation and clearly envisions editorial discretion as a good
that must be preserved rather than condemned. More importantly for our purposes, the FCC was
somewhat vague about precisely how much time brokerage was permissible. As a procedural
matter, the FCC initially required broadcasters to submit all time brokerage contracts to the
FCC,294 although a later amendment relaxed that requirement and instead allowed stations to
retain such contracts at the station for FCC inspection.295
The ambiguities about what degree of delegation of editorial discretion was too extensive
soon began to pose problems. In certain cases, the FCC applied its policies to brokerage
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arrangements that covered as little as ten minutes a week.296 The FCC also initially applied its
time brokerage rules to barter arrangements, such as when a syndicated programmer sells spot
advertising contained within a block of time that it has purchased,297 only to back away from
them later.298 Even so, the FCC continued to warn that extensive use of time brokerage
arrangements could violate the station’s responsibility to maintain editorial control over its
programming.299
A 1980 Policy Statement marked a seachange in the FCC’s views of time brokerage.
Rather than expressing hostility toward time brokerage, the FCC adopted a policy of “foster[ing]
time brokerage arrangements” as a way to “encourage minority group involvement in
broadcasting” and to promote programming targeted at “specialized audiences whose tastes
continue to go unmet because they are too small to support an entire weekly schedule of such
programming,” such as foreign language programming.300 That said, the FCC disavowed any
“inten[t] to transform the radio service into a common carrier” and continued to emphasize that
each broadcaster bears ultimate responsibility for the programming transmitted by its facility.301
The FCC rejected ex ante review of time brokerage agreements out of concern that such review
might stifle the practice, instead preferring to “deal with such problems when they occur.”302
The FCC implicitly rejected establishing any clear numerical guidelines, concluding that “the
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amount of time brokerage is not really the issue. Instead it is the degree to which the licensee
abdicated its responsibility to the time brokers.”303 The FCC also refused to issue clearer rules
for the benefit of inexperienced independent producer largely on the grounds that the existing
case-by-case approach had not proven too onerous and that broadcasters were in a position to
provide these independent producers with clear guidance.304 Finally, the FCC rejected calls for
preventing broadcasters from engaging in “censorship,” ruling instead that the public interest
would be better served by continuing to hold the broadcaster responsible for its editorial
decisions.305
As deregulation facilitated entry by new radio stations throughout the 1980s, radio
stations began to use time brokerage for more than just for specialized programming, often
expanding it to cover all of the available broadcast time.306 In 1989, the FCC further liberalized
its time brokerage policy by permitting one station to broker time for another station operating in
the same market.307 Beginning with the FCC’s landmark Russo decision,308 the FCC explicitly
condoned many of these more extensive time brokerage agreements,309 eventually codified its
broader embrace of time brokerage in its rules.310 Even so, the FCC stopped short of a full
embrace of nonintermediation, emphasizing the broadcasters’ continuing responsibility to
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exercise editorial control over all programming transmitted311 and rejecting certain brokerage
agreements when station owners abdicated this responsibility.312
More importantly for our purposes, the FCC continued to be unable to articulate a clear
standard for what represented an acceptable degree of nonintermediation, instead adhering to a
case-by-case approach.313 Commentators have criticized the FCC’s new time brokerage policies
as too permissive and argued that they lessened program diversity.314 More importantly for our
purposes, others have struggled to determine the basis on which some time brokerage agreements
were approved and others rejected and have argued that the case-by-case approach has produced
a regulatory muddle that provides no meaningful guidance.315 The FCC has consistently refused
to heed calls to provide clearer standards on the grounds that the case-by-case approach
preserves broadcaster flexibility.316
B.

The Fairness Doctrine: Regulating Too Much Editorial Discretion
At the same time that the FRC and FCC have struggled to delineate when broadcasters

are exercising too little editorial control, it has even more controversially struggled with
standards for determining when broadcasters have exercised too much.317 Again, the early days
of the radio industry are instructive. Some stations developed distinctive editorial voices for
particular points of view. For example, WEVD based in New York City, served as the
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mouthpiece of the Socialist Party. WIBA, based in Madison, Wisconsin, spoke for the
Progressive movement of Robert LaFollette.318 WCFL in Chicago offered programming of
interest to organized labor.319
During its second year of existence, the FRC was somewhat tolerant of these stations. In
fact, the FRC boasted in August 1928 that that it would “not draw the line on any station . . .
which is the mouthpiece of a substantial political or religious minority” so long as the station
programmed “with due regard for the opinions of others.”320
By 1929, however, the FRC had grown more skeptical of stations with such distinctive
editorial voices. Its Great Lakes Broadcasting decision raised concerns that such editorial
discretion might be applied too vigorously, such as when a broadcaster transmits programs that
are “interesting or valuable to, only a small portion of the public” or serve “the private interests
of individuals or groups.”321 The FRC condemned such stations as “propaganda stations,” a
derogatory term that the FRC feebly attempted to soften by noting that it was “us[ing] for the
sake of convenience and not in a derogatory sense.”322 The FRC justified its criticism by
invoking the now-discredited scarcity doctrine. Because “[t]here is not room in the broadcast
band for every school thought, religious, political, social, and economic, each to have its separate
broadcasting station, its mouthpiece in the either,” each broadcaster was obligated to offer a
“well-rounded program” that met “the tastes, needs, and desires of all substantial groups among
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the listening public . . . , in some fair proportion.”323 Indeed, the FRC would not have licensed
such propaganda stations at all had they not already been established and indicated that it would
favor applicants offering more general service if given the opportunity.324
In the decision immediately following Great Lakes Broadcasting, the FRC denied a
request by WCFL (operated by the Chicago Federation of Labor) for an increase in the power
and number or hours that it could transmit on the grounds that “there is no place for a station
catering to any group, but that all stations should cater to the general public and serve public
interest against group or class interests.”325
But perhaps the most salient stand against editorial discretion was the FRC’s termination
of the radio station operated by “Fighting Bob” Shuler, a minister who used both his pulpit and
his enormously popular radio station to criticize Los Angeles’s mayor, police chief, district
attorney, city prosecutor and bar association for corruption and ties to organized crime.326
Needless to say, the programming Shuler offered represented precisely the type of important
political speech that citizens need. Despite the presence of significant and often uncontested
evidence that most of Shuler’s accusations were true and a decision by the chief hearing
examiner in Shuler’s favor,327 the full FRC ruled against Shuler in part because his programs
were sensational rather than instructive.328 The D.C. Circuit affirmed the FRC’s decision, and
the Supreme Court declined to review the case.329
Similarly, in its 1940 Mayflower Broadcasting decision, the FCC heavily criticized the
Yankee Network’s policy of broadcasting editorials supporting particular political candidates or
323
324
325
326
327
328
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political issues, renewing the license only after the Yankee Network promised not to editorialize
further.330 In so doing, the FCC categorically declared that a licensee’s programming “cannot be
devoted to the support of principles he happens to regard most favorably. In brief, the
broadcaster cannot be an advocate.”331
Nine years later, the FCC abruptly reversed course and ruled instead that broadcasters
have the obligation to editorialize on public issues of concerns to its audiences.332 At the same
time, the FCC ruled that broadcasters “must operate on a basis of overall fairness” by
“afford[ing] a reasonable opportunity for the presentation of all responsible positions on matters
of sufficient importance to be afforded radio time.”333 Initially, compliance with the Fairness
Doctrine was simply a consideration taken into account at renewal time, which meant that
enforcement amounted to little more than “pious admonitions.”334 The FCC began giving the
doctrine real bite in 1962, when it began acting on fairness complaints as they arose.335 In its
1969 decision in Red Lion, the Supreme Court gave the doctrine its imprimatur based largely on
the now-discredited scarcity doctrine.336 Congress subsequently attempted to pass a statute
prohibiting public broadcasters from editorializing,337 only to see this ban overturned by the
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Supreme Court in League of Women Voters.338 The FCC eventually abolished the Fairness
Doctrine in 1987.339
As was the case with the FCC’s attempt to restrict time brokerage, the agency struggled
to develop coherent criteria for resolving Fairness Doctrine complaints.340 Moreover, the
Fairness Doctrine soon gave rise to a number of difficult implementation issues. For example, a
group supporting the proposed Nuclear Test Ban Treaty successfully argued that the Fairness
Doctrine required that a station broadcasting a sponsored program opposing the treaty had to
provide air time for providing the opposing point of view even if the group was unable to pay for
it.341 Subsequent FCC decisions extended the Fairness Doctrine to commercial advertising.
Future law professor John Banzhaf successfully argued that the fact the CBS affiliate in New
York broadcast advertisements depicting smoking as socially acceptable entitled him to free air
time for programming depicting smoking’s potential harms.342 Despite the FCC’s attempts to
restrict its ruling to cigarettes,343 subsequent decisions granted the Fairness Doctrine complaints
with respect to advertising by luxury car manufacturers344 and oil companies345 while rejecting
claims that ads for trash compactors were a commentary on recycling346 and that ads for Crest
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toothpaste represented commentary on fluoridation,347 just to cite a few examples. Broadcasters
became reluctant to sell advertising to oil companies and to groups opposing a recycling
referendum out of fear of having to provide free air time to those holding the opposing point of
view.348 The FCC subsequently reconsidered its position, issuing a new report overruling
Banzhaf and instead concluding that standard product commercials do not address controversial
issues of public importance sufficient to implicate the Fairness Doctrine.349 Subsequent
challenges were resolved more easily.350
More importantly, in practice the Fairness Doctrine tended to chill the type of speech that
it was ostensibly created to promote. The FCC has recognized that the doctrine’s first prong,
obligating broadcasters to cover controversial issues of interest to the communities they serve, is
essentially unenforceable. Indeed, the FCC noted, “we have no intention of becoming involved
in the selection of issues to be discussed, nor do we expect a broadcaster to cover each and every
important issue which may arise in his community.”351 Indeed, a broadcaster’s decisions with
respect to the first prong are entitled to a “presumption of compliance”352 and would be violated
only “in rare instances.”353 As the Court indicated, this obligation imposed by the first prong is
“not extensive and [can be] met by presenting a minimum of controversial subject matter.”354
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Indeed, on only one occasion did the FCC sanction a station for its failure to cover a
controversial issue, and that case hardly arose under circumstances that reflected the demands of
the listening audience.355 Broadcasters face more significant risks under the second prong if they
fail to present the issues in a manner that the FCC regards as sufficiently fair. Thus the best way
for broadcasters to avoid liability was simply to avoid covering controversial issues altogether.
The effect was a net reduction in the amount of speech that the Fairness Doctrine was designed
to promote. Moreover, the fact that broadcasters only needed to include “major” or “significant”
opinions had the inevitable effect of ensuring that what little speech that was presented was
resolutely orthodox.356 Indeed, the broadcasters for whom the Fairness Doctrine posed the most
trouble were those who devoted the most time to controversial issues and offered the most
distinctive points of view.357
Indeed, the Supreme Court relied on the danger that requirements of fair coverage might
chill political speech when invalidating a right of reply for newspapers.358 The Court dismissed
claims that the Fairness Doctrine would have the same impact on broadcasting as “speculative”

355

This case arose when a Member of Congress from Hawaii who was the principle sponsor of legislation to
limit strip mining asked West Virginia radio station to air an 11-minute tape advocating her position during the time
the legislation was being considered by Congress and being presented to the President for his signature. When the
station refused, the Member successfully brought her Fairness Doctrine complaint. Complaint of Representative
Patsy Mink et al. Against Radio Station WHAR, Memorandum Opinion and Order, 59 F.C.C.2d 987 (1976).
Somewhat curiously, one of the principal bases for granting her claim was the fact that the local newspaper had
covered the story on its front page on nine days during the key eleven-day period when the legislation was being
debated and subjected to a presidential veto. Id. at 995 ¶ 24. As Thomas Krattenmaker and Scot Powe point out,
this rationale has the somewhat puzzling effect of allowing the fact that an issue is already being covered
extensively in other media to oblige broadcasters to provide duplicate coverage. See KRATTENMAKER & POWE,
supra note 22, at 247.
356
See 1985 Fairness Report, 102 F.C.C.2d at 188–90 ¶¶ 69–71; CBS v. DNC, 412 U.S. 94, 187–88 (1973)
(Brennan, J., dissenting) (“[U]nder the Fairness doctrine, broadcasters generally tend to permit only established—or
at least moderated—views to enter the broadcast world’s ‘marketplace of ideas.’”); Brandywine-Main Line Radio,
Inc. v. FCC, 473 F.2d 16, 78.62 (D.C. Cir. 1972) (Bazelon, C.J., dissenting) (“[C]ontroversial viewpoint[s] [are
being screened out in favor of the dreary blandness of a more acceptable opinion”); KRATTENMAKER & POWE, supra
note 22, at 248; Barron, supra note 334, at 14 (“On those issues which are unquestionably controversial, however, it
is obvious that little or no editorializing is done.”).
357
See 1985 Fairness Report, 102 F.C.C.2d at 189 ¶ 71 & nn.168–169 (collecting cases).
358
Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241 (1974).

81

and intoned that “if experience with the administration of those doctrines indicates that they have
the net effect of reducing rather than enhancing the volume and quality of coverage, there will be
time enough to reconsider the constitutional implications.”359
Better empirical information is now available. The FCC amassed an impressive array of
anecdotes indicating that the Fairness Doctrine had the net effect of suppressing political
speech.360 The fact that the Fairness Doctrine was promulgated in 1949 after a long period in
which all editorializing by broadcasters was prohibited and subsequently abolished in 1987
provides a basis for a natural experiment as to its likely impact. Although the detailed data
regarding the 1949 change are not available, the consensus is that imposing the Fairness Doctrine
did not lead to an increase in political speech.361 More detailed information is available
concerning the effect of the 1987 repeal. Empirical studies indicate that the total amount of
political speech carried by broadcasters has skyrocketed since 1987, primarily in the form of talk
radio.362 Although many long for an idealized conception of reasoned discourse associated with
the Founding era, during which leading political figures authored such landmark works as The
Federalist Papers and Common Sense, the actual media discourse of that time bore a distinct
kinship with the political speech on today’s airwaves, in that both were characterized by
passionate advocacy of partisan positions.363 Moreover, it is far from clear that such dissensus
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should be regretted or discouraged. Quite the contrary, dissensus is often the sign of a healthy
pluralistic society.364
Perhaps most troublesome is the ease with which political operatives were able to use the
Fairness Doctrine as a means to silence political opposition. Mayflower Broadcasting had been
prompted by the Yankee Network’s criticism of FDR.365 Perhaps most ironically, contemporary
observers have now chronicled that Red Lion, which remains the touchstone for efforts to cabin
media speakers’ editorial discretion, was the product of a systematic (and quite successful)
campaign by the Kennedy and Johnson Administrations to discourage broadcasters from
carrying programming sympathetic to the opposition.366 In the words of one of Kennedy’s
Assistant Secretaries of Commerce, “Our massive strategy was to use the Fairness Doctrine to
challenge and harass right-wing broadcaster sin the hope that the challenges would be so costly
to them that they would be inhibited and decide it was too expensive to continue.”367 Nor was
such conduct the exclusive province of the Democratic Party. Richard Nixon adopted similar
tactics as part of his campaign against what he characterized as the East-cost elitist media.368 In
short, as Justice Douglas so aptly observed, the Fairness Doctrine “puts the head of the camel
inside the tent and enables administration after administration to toy with TV or radio in order to
serve its sordid or its benevolent ends.”369
This underscores how government intervention can have an adverse effect on free speech.
Even if undertaken for benign reasons, the intervention may skew speech in unexpected and
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unintended ways.370 Even worse, any system can be gamed, and actors inevitably have strong
incentives to use the rules to their maximum advantage. Perhaps most problematic is the manner
in which regulations designed to temper extreme exercises of editorial discretion are vulnerable
to governmental abuse.371 Indeed, intermediaries are likely to be particularly susceptible to such
manipulation.372 Although some commentators have expressed confidence that courts possess
the doctrinal tools to curb such abuses,373 I am less optimistic.374
CONCLUSION
In recent months, the newspapers have been filled with complaints about how some
Internet provider is discriminating against a particular content or application provider. Whether
it is Comcast’s policy toward peer-to-peer client BitTorrent, Google’s decisions about how to
implement its search algorithm, Facebook’s decision not to carry particular content, or Apple’s
refusal to incorporate Google’s voice apps into the iPhone, such actions have prompted cries that
the Internet provider is harming free speech and calls for restricting the providers’ discretion.
In advancing these arguments, these advocates overlook the longstanding and important
free speech tradition embodied in the Supreme Court’s mass media jurisprudence recognizing
how intermediaries’ exercise of editorial discretion can promote rather than inhibit free speech
values. At a minimum, this tradition places an important countervailing consideration that any
proponent of disintermediating Internet content must take into account. A fair reading of these
cases suggest that, given the inapplicability of the considerations invoked to create exceptions for
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other electronic media, these intermediaries’ editorial discretion should be regarded as
inviolable.
In addition, any attempt to regulate the manner in which these intermediaries sift through
and present Internet content is likely to affect speech markets in ways that can be quite
problematic. As I have noted in my other work, no protocol is optimized for every application;
thus every Internet protocol inevitably favors some applications and disfavors others.375 There is
thus no principled basis for identifying an approach to intermediation that is truly “neutral.”
Instead, regulating intermediation inevitably places the government in the position of picking
technological winners and losers. The history of past efforts to regulate electronic
intermediaries’ editorial discretion is not comforting. Not only were policymakers unable to
devise coherent criteria for separating permissible exercises of editorial discretion from
impermissible ones. The regulatory regime had the unfortunate side effect of skewing the debate
and reducing the total amount of speech.
In addition, this tradition reminds us of one of the First Amendment’s central lessons:
that the government intervention poses a greater threat to free speech than private action. As the
Supreme Court stated in CBS v. DNC, “Congress appears to have concluded, however, that of
these two choices—private or official censorship—Government censorship would be the most
pervasive, the most self-serving, the most difficult to restrain and hence the one most to be
avoided.”376 This is not to say that private actors cannot skew the speech environment. Clearly
they can. But our free speech principles are based on the conviction that “of these two choices—
private or official censorship—Government censorship would be the most pervasive, the most
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self-serving, the most difficult to restrain and hence the one most to be avoided.”377 In short,
when choosing between government regulations to ensure that each intermediary is everything to
everyone on the one hand and allowing audiences to choose from among intermediaries each
exercising their own voice, free speech principles clearly regard as the lesser of the two evils.
This central insight gives new meaning to Lawrence Lessig’s observation that “code is
law.”378 While some have taken the fact that code represents an alternative form of governance
as a justification for government regulation, I take the opposite. The fact that code affects speech
means that we should exercise great caution before permitting the government to regulate code.
Although many scholars have advanced powerful arguments for transforming the First
Amendment from a negative restriction on the government into an affirmative obligation on the
government to promote a particular vision of free speech,379 to date this vision has not found
widespread acceptance.380
But even those embracing this alterative, more affirmative vision of free speech cannot
simply give absolute priority to the interests of those who wish to speak via the Internet. Instead,
they must still take the important free speech values that intermediaries promote into account.
And they should be careful not to be unduly swayed by claims by particular parties that a
particular intermediaries’ decisions have made it more difficult from them to speak. Every
exercise of editorial discretion inevitably favors some speech over others. Indeed, that is the
entire point, and undue limitations on intermediaries’ ability to exercise their editorial discretion
would prevent them from making their own unique contribution to free speech.
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