Map 395/ys

The Law and Economics of Environmental Federalism:
Europe and the United States Compared
by
Michael G. Faure
Professor of Comparative and International Environmental Law
Maastricht University
Email: Michael.faure@facburfdr.unimaas.nl
And
Jason Scott Johnston
Robert G. Fuller, Jr. Professor and
Director, Programme on Law, the Environment and the Economy
University of Pennsylvania Law School
Email: jjohnsto@law.upenn.edu
(c) January, 2008
Abstract
This article describes the evolution and key features of the centralized environmental regulatory systems
that emerged in the United States and Europe during the latter half of the twentieth century. It applies insights
from the positive economic analysis of regulatory centralization in an attempt to explain a striking paradox found
in both the European and American centralized environmental regulatory regimes: the fact that in both systems,
centralized environmental regulation has been adopted not as a solution for transboundary pollution
(interjursidictional externalities), but rather for pollution that is primarily local. The paper develops a positive
account that explains the tendency of centralized environmental regulation to focus so paradoxically on localized
pollution as due to inherent pressures for regional protectionism and redistribution within a (federalized) political
system. Normatively, we provide an up-to-date survey of the theoretical and empirical work on the race-to-thebottom story, and then apply normative economics to develop insight into the relative normative desirability of
environmental regulatory centralization in the U.S. versus Europe. We believe that the relatively less centralized
European system may have economic justification. On the other hand, the enlargement and increased economic
integration of Europe raise some interesting questions, both normative questions regarding the desirability of
centralized European environmental regulation, and positive questions regarding the future of European
environmental law.
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1. Introduction *
The economic analysis of law constructs both positive and normative theories. Positive
law and economics attempts to both explain why particular legal rules and institutions have
arisen and been maintained under certain historical circumstances, and to predict the effect of
such legal rules and institutions on the behavior of people subject to them. Normatively, the
economic analysis of law can evaluate the efficiency and distributional consequences of
alternative legal rules and institutions.
Traditionally, comparative law is by and large atheoretic; like botany, it is content for the
most part to simply observe and describe differences in national legal systems or particular
areas of law.1 Such work is valuable, for it reveals the complexity of alternative legal systems,
and reveals also both their similarities and differences. Clearly some differences are
culturally and historically determined, but when differences persist even as cultures change
over time, the question arises as to whether there may be an economic explanation for
persistence and difference. That is, the persistence of difference suggests a functional
explanation, that legal differences reflect fundamental and systematic differences in national
economic systems that determine the relative efficiency of alternative legal rules and
institutions.

On the other hand, one might ask, what explains similarities across national

legal systems? Finding legal similarities in otherwise quite different economies provokes the
search not only for a positive explanation of how such different systems came to have similar
legal rules and/or institutions, but also the natural question of how the same or similar legal
rules could persist in quite different economic systems.
It is our belief that economics provides a rigorous positive and normative framework
that for the explanation and evaluation of legal systems across nations and federations. In this
article, we describe the evolution and key features of the centralized environmental regulatory
systems that emerged in the United States and Europe during the latter half of the twentieth
century and then apply insights from the positive economic analysis of regulatory
centralization in an attempt to explain a striking paradox found in both the European and
American centralized environmental regulatory regimes: the fact that in both systems,
centralized environmental regulation has been adopted not as a solution for transboundary
pollution (interjursidictional externalities), but rather for pollution that is primarily local.
*

We are grateful to Ryan Brown (University of Pennsylvania) and Wanchi Tang (Maastricht University) for
useful research assistance and to Anna Rita Germani as well as to the participants in the annual conference of the
European Association for Law and Economics in Copenhagen (September 2007) for useful comments.
1
See, for example, Public Environmental Law in the European Union and the United States: A Comparative
Analysis (Seerden, R. , M. Heldeweg K.R. Deketelaere, eds., 2002).
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Drawing from recent economic work on regulatory federalism, we argue that fundamental
political-economic incentives account for the otherwise economically counter-intuitive focus
of such federal environmental regulation on pollution problems that are largely intrajurisdictional. That centralized environmental regulation has had such a paradoxical focus on
essentially local environmental problems is due, so we argue, to inherent pressures for
regional protectionism and redistribution within a (federalized) political system.
Of course, normative public finance theory supplies economic justifications for
environmental regulatory centralization other than as a cure for transboundary pollution. One
of these is the race-to-the-bottom story, which has traced situations in which jurisdictions may
fail to set locally optimal pollution standards in an attempt to attract mobile capital. We
survey recent theoretical and empirical work on the race-to-the-bottom story, and then apply
normative economics to develop insight into the relative normative desirability of
environmental regulatory centralization in the U.S. versus Europe. We believe that the
relatively less centralized European system may have economic justification. On the other
hand, the enlargement and increased economic integration of Europe raise some interesting
questions, both normative questions regarding the desirability of centralized European
environmental regulation,2 and positive questions regarding the future of European
environmental law.
In comparing environmental policy in the United States with environmental policy in
the European Union, we recognize that (in the words of one leading author), “the European
Union (EU) does not enjoy the prerogatives of a state; it may act only where it has been
expressly so authorised by the Treaty.”3 But we do not view this fundamental difference – the
retention of full sovereign status by the member states of the European Union – as something
that precludes comparative analysis,4 but rather as a crucial factor in both explaining and
evaluating the efficiency of environmental regulatory centralization. For example, because
EU member states are sovereign nations with distinct cultures and often also languages, there
have until very recently been substantial barriers to the mobility of capital, labor and
residency within the EU that do not exist in the U.S. On the race-to-the-bottom story, the
2

Our analysis here is thus consistent with previous work in law and economics arguing that far too much
authority has been allocated to the European level, more than would be necessary to cure transboundary
externalities. See Roger Van den Bergh, in The Subsidiarity Principle in European Environmental Law: an
Economic Analysis, in 121 Law and Economics of the Environment (Ehrling Eide and Roger Van den Bergh,
eds., 1996).
3
L. Krämer, Thirty Years of EC Environmental Law: Perspectives and Perspectives, 2 Yearbook of European
Environmental Law, 155 (2002).
4
Unlike Krämer, supra note 3, therefore, who has said that because the EU is not a state, “Any comparison with
domestic environmental law in the Member States, or with that of the USA is therefore necessarily misleading.”
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existence of such barriers significantly weakens the case for environmental regulatory
centralization. Similarly, to the extent that European nations have greatly divergent national
preferences over the environmental protection – development tradeoff, the case for
environmental regulatory centralization is significantly weakened relative to the U.S. case,
where there exist at the very least strong regional similarities in environmental preferences.
Hence if the retention of sovereignty by EU member states has entailed relatively less
effective environmental regulatory centralization than in the U.S., this may be a good thing
from the point of view of having environmental policies that reflect citizen preferences.
We do not write on a blank slate. Representative existing work has compared
environmental policy in Europe and the U.S.,5 and compared in a general way environmental
federalism in the U.S. and Europe.6 Moreover, political scientists have attempted to identify
the reasons for differences in European versus American environmental federalism.7 This
previous work differs from ours fundamentally, in that its does not systematically apply both
positive and normative economic analysis. Unlike pervious works, our approach allows us to
identify the likely political-economic origins of fundamental differences between the
European and the American systems, to normatively evaluate the relative degree of regulatory
centralization in Europe versus the U.S., and to make some tentative predictions about the
impact of European political and economic integration on the demand for and supply of
European environmental law.
After this introduction, we first highlight similarities and differences in the stylized
facts of American versus European environmental law and regulation, of course paying
attention to the division of labor between the central authority and the (member) states. Next,
we provide the appropriate law and economics background for our analysis by reviewing the
5

See, for example, Environmental Protection Policy (Rehbinder and Stewart, eds. 1985), Susan Rose-Ackerman,
Controling Environmental Policy: The Limits of Public Law in Germany and the United States (1995) and more
recently Green Giants? Environmental Policies of the United States and the European Union (Norman Vig and
Michael G. Faure, eds. 2004). For a critical appraisal of US environmental policy from a European perspective
see Ludwig Krämer, The Routes of Divergence: a European Perspective, in Green Giants? Environmental
Policies of the United States and the European Union, supra note __ at 53-72.
6
See, for example, George A. Berman, Taking Subsidiarity Seriously: Federalism in the European Community
and the United States, 94 Columbia Law Review, 331 (1994), D. Edwards, Fearing Federalism's Failure:
Subsidiarity in the European Union, 44 American Journal of Comparative Law, 537 (1996) and P.D. Marquardt,
Subsidiarity and Sovereignty in the European Union’, 18 Fordham International Law Journal, 616 (1994). For
general comparisons of federalism in the US and in Europe, see also C. Kimber, A Comparison of
Environmental Federalism in the United States and The European Union, 54 Maryland Law Review, 1 (1995)
and K. Lenaerts, The Principle of Subsidiarity and the Environment in the European Union: Keeping the Balance
of Federalism, 17 Fortham International Law Journal, 846 (1993).
7
See R.D.Kelemen, Regulatory Federalism: EU Environmental Regulation in Comparative Perspective, 20(3)
Journal of Public Politics, 133 (2000), Environmental Federalism in the United States and the European Union,
in Green Giants? Environmental Policies of the United States and the European Union, supra note 5 at 113-134,
and The Rules of Federalism: Institutions and Regulatory Politics in the EU and Beyond, (2004).
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economic literature with respect to environmental federalism and drawing some normative
and positive conclusions from this literature. We then apply the relevant economics to
explain and evaluate differences and similarities in European versus U.S. environmental law
and to make some tentative predictions about the future path of European environmental law.
Finally, in a few concluding remarks, we address the fundamental normative issue of how the
European versus American systems effectively balance the costs and benefits of
environmental protection measures.

2.

Similarities and Differences in the Stylized Facts of American vs. European
Environmental Law and Regulation.

2.1 European vs. American Paths to Centralization
To many people, American environmental regulation means federal environmental
regulation. In turning to Congress rather than the states, environmentalists of the 1960s and
70s were simply reflecting the dominant view about federal-state relations that prevailed from
1945 until 1980: that any serious change in policy could only be effectuated by the federal
government.8 In this preference for federal action, Environmentalism was but another form of
Regulatory Centralism – the view that in any hierarchical governmental system, the regulatory
ideal is to transfer as much authority as possible to the highest level of government.
Environmentalists enjoyed unprecedented success. For those accustomed to legislative
gridlock, it is worth recalling that within just a few years, Congress passed the National
Environmental Policy Act,9 the Clean Air Amendments,10 the Federal Water Pollution Control
Act Amendments,11 the Federal Environmental Pesticide Control Act,12 the Marine Mammal
Protection Act,13 the Noise Control Act,14 the Coastal Zone Management Act,15 and the
Endangered Species Act of 1973.16 It is fair to say that twenty-first century American
environmental law is primarily federal. But this is not to say that all federal environmental
8

As environmental historian Samuel P. Hayes, The Politics of Environmental Administration, in 21 The New
American State: Bureaucracy and Policies Since World War II, 44 (Louis Galambos, ed., 1987) has said, when it
came to air and water standards, “environmentalists were convinced that state and local governments were
unreliable … Hence they chose to use the federal government for leverage against the states.”
9
P.L. 91-190, January 1, 1970, 83 Stat. 852.
10
P.L. 01-604, December 31, 1970, 84 Stat. 1705.
11
P.L. 92-500, October 18, 1972, 86 Stat. 816.
12
P.L. 92-516, October 21, 1972, 86 Stat. 975.
13
P.L. 92-522, October 21, 1972, 86 Stat. 1027.
14
P.L. 92-574, October 27, 1972, 86 Stat. 1234.
15
P.L. 92-583 October 27, 1972, 86 Stat. 1280.
16
P.L. 93-205, December 28, 1973, 87 Stat. 884.
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regulatory schemes are the same. There is indeed significant variation among the various
federal statutes, and variation too in the role that the courts have played in determining the
way that environmental regulatory federalization has played out. Indeed, the role of the courts
in American environmental federalization has been paradoxical: on the one hand, the courts
have been an important forum for citizen participation in federalized American environmental
governance; on the other hand, the courts have actively encouraged environmental
federalization even at the expense of likely more effective state and local regulation.
As in the US, in most European countries, the 1970s was a period during which many
environmental laws were enacted.17 But at the level of the European Community, there was as
yet no formal legal authority, or competence, to issue environmental regulatory measures.
Eventually, however, the European Commission found the authority for environmental
regulation in Articles 100 and 235 of the EEC Treaty.18 Article 100 allowed for European
measures to harmonize national legislation in order to remove or prevent barriers for the
internal market. Article 235 to the contrary was the (limited) legal basis for issuing legislation
with a ‘pure’ environmental goal stating that if action by the community should prove
necessary to obtain one of the objectives of the Community and the Treaty has not provided
the necessary powers then The Council shall, acting unanimously, on a proposal from the
Commission and after concerting the European Parliament, take the appropriate measures.
The ECJ broadly interpreted Article 235 in 1985, stating that that environmental protection is
one of the Community’s essential objectives.19 However, only with the entry into force of the
Single European Act in 1987 was the EEC Treaty revised to include provisions20 that
specifically authorize the EC to promulgate environmental directives.21 Since then, the
European authorities have increasingly used the competences granted to them by these
Articles to issue a great many directives with respect to environmental policy.

17

See Comparative Environmental Law in Europe, An Introduction to Public Environmental Law in the EU
Member States (R. Seerden and M. Heldeweg, eds., 1996) and Public Environmental Law in the European Union
and the United States: A Comparative Analysis supra note 1.
18
Meanwhile Article 100 EEC has been renumbered to Article 94 EC and Article 235 EEC has been renumbered
to Article 308 EC.
19
ECJ 7, February 1985.
20
Articles 130r-130t.
21
These provisions have since been renumbered and now form the Articles 174 to 176 EC.
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2.2

States vs. Nations: American Cooperative Federalism, European Community
Federalism

2.2.1.U.S. Cooperative Federalism
The American system of federal environmental regulation does not completely
displace state governments. Rather, in the American system, federal environmental regulators
(the Environmental Protection Agency or EPA) set national standards, and state regulators
then generally assume the authority to implement the general standards by writing plantspecific permits, and then to monitor and enforce compliance with permit terms. Under major
federal environmental statutes such as the Clean Air Act, Clean Water Act, Resource
Conservation and Recovery Act (which deals with hazardous waste disposal), and the Safe
Drinking Water Act, the federal EPA sets minimum national standards. States are free to
regulate more stringently than the federal standards.22 At the same time, in translating national
standards into site-specific permits, states are often legally free to take more account of the
cost of compliance than are federal regulators.23 But state environmental regulators can be
overridden by the federal EPA, both in setting permit terms for particular plants and
facilities,24 and in their enforcement decisions.25
Although states are given regulatory authority by federal environmental statutes, the
American courts have also held that the passage of federal environmental legislation has in
some cases actually diminished the environmental regulatory capacity of states. This has
come about primarily through decisions of the U.S. federal courts interpreting federal
environmental statutes to pre-empt state and local regulation, even when federal statutes did
not expressly mandate such pre-emption. The effect of these decisions has often been to
replace developing systems of sub-national or common law environmental governance with
no governance at all.
Perhaps the best known example of such implied judicial pre-emption is the Supreme
Court’s decision that the passage of the federal Clean Water Act pre-empted both the federal

22

Robert V. Percival, et. al., Environmental Regulation: Law, Science and Policy 101 4th ed, (2003).
This is true, for example, under the Clean Air Act, a statute that, according to the U.S. Supreme Court, gives to
the states the “initial and primary responsibility for deciding what emissions reductions will be required from
which sources,” (from Whitman v. American Trucking Assocs., 531 U.S. 457, (2001)), a responsibility that
makes state environmental agencies the “most important forum for consideration of claims of economic and
technological infeasibility.” (from Union Electric Co. v. EPA, 427 U.S. 246 (1976))
24
See Alaska Dept. of Environmental Conservation v. EPA, 540 U.S. 461 (2004), where the federal EPA
rejected the state of Alaska’s chosen pollution control technology for generator used in mining.
25
The federal EPA has the authority to take enforcement action on its own when it believes that states have
failed to take adequate enforcement steps. See Harmon Industries v. Browner, 191 F.3d 894 (1999).
23
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and state common law of interstate water pollution. 26 As recognized by the dissenting justices
in the first of these cases, Milwaukee v. Illinois, the Court thereby made it impossible for
states with strict water quality standards to require polluters in neighboring states who
discharged into shared, interstate waterways to comply with those same standards. The effect
of this decision was that states had only to require their polluters to meet technology-based
federal water pollution standards. As described below, these standards are uniform within
industrial classes (for example, all kraft paper mills must meet effluent reduction standards
that can be achieved by installing a particular set of currently available end-of-pipe pollution
reduction devices). Essentially, the Supreme Court held that unless their home states required
more, such federal technology-based standards were the only ones that interstate water
polluters needed to meet.
The Clean Water Act is not, unfortunately, the worst example of pre-emption of state
and local environmental regulation. The most egregious example of judicial intervention that
thwarts state and local environmental competition is surely judicial interpretation of the
federal Noise Control Act (NCA) to pre-empt state and local regulation. These decisions have
effectively turned the ‘Noise Control’ law into a ‘no Noise Control’ law. The NCA gave the
federal Environmental Protection Agency (EPA) power to regulate a vast array of
manufactured products, to require labeling for noisy consumer goods, as well as authorizing
enforcement mechanisms from citizen suits to criminal prosecution and fines.27 The new
legislation had the potential to change manufacturing standards for products in a broad range
of industries including aviation, railroads, trucking, motorcycles, automobiles, industrial
equipment, and home and workplace appliances.28 These standards were national standards,
and explicitly precluded state and local regulations of manufactured products that were not
‘identical’ to federal rules.29 Local rules ostensibly were still permitted to regulate licensing,
use, and movement of these products to control environmental noise.30

26

Milwaukee v. Illinois, 451 U.S. 304 (1981) and International Paper v. Ouellette, 479 U.S. 481 (1987).
J.A. Lief, Insuring Domestic Tranquility Through Quieter Products: A Proposed Product-Nuisance Tort, 16
Cardozo L. Rev, 621 (1994).
28
See 42 U.S.C. § 4901(b) (authorizing “the establishment of Federal noise emission standards for products
distributed in commerce”); 42 U.S.C. § 4905 (a)(1)(A) (requiring regulations for products classified as a “major
source of noise”). Note from JJ Jenkins Jr., The Airport Noise and Capacity Act of 1990: Has Congress Finally
Solved the Problem, 59 J. Air L. & Com., 1023 (1994), that for aircraft, the NCA provided for joint control over
regulations between the EPA and the FAA, with the FAA retaining power to reject EPA regulations, which they
did with frequency.
29
42 U.S.C. § 4905 (e)(1)(A).
30
42 U.S.C. § 4905 (e)(2).
27
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The federal EPA, however, promulgated very few noise emission standards, and the
few that were approved merely codified the status quo without imposing stricter standards.31
This very modest start of federal noise regulation ended abruptly in the early 1980s, when the
presidential administration of Ronald Reagan withheld funding and closed EPA noise .32 The
decision to phase out NCA activities was based on a ‘determination that the benefits of noise
control are highly localized and that the function of noise control can be adequately carried
out at the State and local level.’33 This apparent return to local regulation, however, was
quickly undone by the federal courts, which in a series of decisions during the 1970s and early
1980s found that in spite of its lack of funding, the NCA continued to pre-empt state and local
noise regulation. 34 The end result of such judicial statutory interpretation has been that (as
one commentator predicted in 1981), ‘the current [federal] regulations apparently will go
unenforced, but local authorities will be prevented from stepping in’.35
2.2.2. European National Implementation
Unlike in the US, European ‘states’ are sovereign nations, and in Europe today substantial
environmental regulatory authority remains with the Member States. Under the so-called
principle of attribution, European institutions’ powers extend only as far as has been expressly
confirmed by the treaty.36 Despite this principle, the power of the European bureaucracy (that
is, the European Commission) has steadily increased and led to a steady shift of
environmental regulatory competencies to the European level. Indeed, a large part of domestic
environmental law in the Member States today is effectively European law. This is true in the
sense that national environmental law in the EU Member States today largely consists of
European environmental directives which have been implemented (transposed) into national
law.37 Recently, it was shown that 66% of environmental law in the Netherlands is based on
European directives and regulations.

38

As European environmental law is effective only

indirectly, through Member State environmental laws which have come into being or been

31

See Senate report, Extending the Noise Control Act, 1 (1983).
J. Rauch, EPA Withdrawal from Noise Rules would leave Local Gap, 13 The National Journal, 1051 (1981).
33
See Senate report, supra note 31 at 2.
34
City of Burbank v. Lockheed Air Terminal, Inc, 411 U.S. 624 (1973).
35
See Rauch, supra note 32 at 1051
36
This follows from Art. 5 of the EC Treaty: “The Community shall act within the limits of the powers conferred
upon it by this treaty and of the objectives assigned to it therein”. See also J. Jans, European Environmental Law
2ed, 10-11 (2000).
37
In addition to directives European law can also consist of regulatons which are directly applicable. As far as
regulations are concerned there is hence less of an implementation problem. However, the primary instrument of
environmental law and policy is still the directive.
38
W. Th. Douma, R. Hartmanova, K. Pieters, and K. Feenstra, Europese invloed op regelgeving meetbaar,
Nederlands Juristenblad 29, 1828 (2007).
32
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revised to meet European standards, the actual strength of European environmental law also
crucially depends upon the enforcement of EC environmental law by the Member States.39
Still, in the landmark Francovich case of 19 November 1991, the ECJ held that under certain
circumstances citizens who have suffered damage as a result of a lack of implementation by a
Member State can be entitled to compensation for this damage by the Member State
concerned.40 This decision creates a form of potential liability for Member States of the EU
that goes far beyond the constitutionally permissible liability of American states.41
Perhaps even more significant is the principle of direct effect, according to which a
directly effective provision of European law can be called on by anyone who has an interest to
do so in his own national legal system against his Member State. If the time limit given for the
implementation of the directive was exceeded and the provisions of the directive are
unconditional and sufficiently precise an individual can directly invoke the provisions of such
a directive, which then take priority over national law.42 In subsequent decisions, the ECJ has
given the principle of direct effect the basis for enforceable sanctions against Member States.
The Francovich Decision of 19 November 1991 opened the possibility of state liability
towards individuals for damage resulting from a lack of implementation of European law. A
few years later, the ECJ imposed a financial penalty on Greece for having failed to take
necessary measures to comply with an earlier ECJ judgment of 199243. Additional
enforcement teeth have been added by the decision of 13 September 2005, whereby the ECJ
held that directives can contain an obligation for Member States to criminally sanction noncompliance with domestic legislation that implements a European directive.
Although all of these (and many other) decisions could be viewed as evidence that the
ECJ has attempted to further shift regulatory authority to the European level, it must again be
emphasized that European law (unlike federal law in the US) is not directly enforceable
against citizens or enterprises. The only way European law works is via implementation by
the Member States. This follows from the unique division of competences in the EU whereby
39

Many commentators describe domestic enforcement as too weak. See especially Krämer, supra note 3 at 178182.
40
ECJ 19, Andrea Francovich and Danila Bonifaci e.a. v. Italian Republic, Joint Cases C-6/90 and C-9/90, ECR
I-5357 (1991).
41
Indeed, in Seminole Tribe v. Florida, 517 U.S. 44 (1996), the U.S. Supreme Court held that Congress cannot
alter the states’ immunity from suit by private citizens that is granted by the Eleventh Amendment of the U.S.
Constitution.
42
The principle emerged in 1963 from the ECJ’s holding in the well-known Van Gend & Loos case that the
European Community constitutes a new legal order which confers rights not only to the Member States, but also
to their citizens. The question whether individual rights could be found directly in Community law was,
according to the court, dependent solely upon the contents and wording of the European legislation concerned,
with national legislation playing no role in this question. (ECJ 5, (1963)).
43
Commission v. Greece, 2000, Case C-387/87, ECR I-5047 (2000).

10

Map 395/ys

the EU is primary responsible for the formulation of the rules whereas the Member States are
primary responsible for the implementation and enforcement of these rules. 44 Hence, the case
law of the ECJ is largely only an attempt to guarantee an effective enforcement of European
law against the Member States, for example by sanctioning their lack of implementation
(through a doctrine of direct effect or Francovich – state liability). The primary decision to
shift powers to the European level with respect to a particular topic is taken by the European
legislator, i.e. the European Commission and the Council of Ministers. Within this structure of
competences the role of the ECJ is particularly to guarantee that strict rules that have been set
by Brussels are also implemented by the Member States.
One might be tempted to analogize the judicial pre-emption of state and local
environmental regulation in the US to the ECJ’s role in the shifting of environmental
competences to European central authorities. It is indeed true that after a European directive
has dealt with a certain matter (e.g. shipment of hazardous waste), national Member States not
only have an obligation to adopt their environmental laws to the contents of the directive but –
unless the directive specifically provides otherwise – Member States actually lose the power
to take independent legal action with respect to that same area. In that respect also in the
context of European environmental law one refers to the fact that by regulating a certain
subject matter at the European level Europe in fact pre-empts that particular issue.45 However,
similar to the American doctrine of implied pre-emption, if the ECJ finds that if the area
concerned has not been regulated by a European directive in an exhaustive manner,46 then a
Member State may issue additional legal measures. 47 But, again like the American doctrine of
pre-emption, if a European directive exhaustively regulates an area, then Member States lose
their power to issue additional regulations, outside of the measures of discretion allowed for
by the directive. Some hold that the increasing shift of powers to the European level may have
as adverse effect that in Member States with little national tradition of environmental policy
Member states will expect that most standards will come from Brussels. Some hold that if this
were a serious risk Member States may cease to generate their own national environmental
44

See L. Goodrich, Implementing Environmental Law in the European Union: Lessons from the Bathing
Water Directive, 16 Georgia International Environmental Law Review, 301 (2004) and R.D. Kelemen supra note
7 at 153, (2000).
45
S. Dillon, The Mirage of EC Environmental Federalism in a Reluctant Member State Jurisdiction, New York
University Environmental Law Journal, (1999).
46
For example in the well-known Directive 2004/35/7 concerning environmental liability, OJ 2004 L143/56 of
April 30th, 2004, various important issues such as liability in case of multi-party causation, the justificative effect
of following regulation and compulsory insurance are explicitly left to the Member States. For details see the
contributions in Gerrit Betlem and Edward Brans (eds.), Environmental liability in the EU. The 2004 Directive
compared with US and Member State law, (2006).
47
ECJ 5, (1979).
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protection measures. 48 That danger of centralization may to some extent play a role today in
the Europe of (after enlargement) 27 Member States as far as the new Member States are
concerned. It certainly played less of a role in the old 15 Member states which already often
took far-reaching environmental protection measures without waiting for European action in
that respect.
Despite these similarities, there are some notable differences between pre-emption of
state and local regulation by federal environmental statutes in the US and the shifting of
environmental competences to central authorities in Europe. In Europe there is no risk
comparable to that such as noise control in the US, where powers would be shifted to a
European agency which would pre-empt national environmental law, but then the European
agency would not act, leaving no regulation. To begin with, there is no such thing as a
European regulatory enforcement of environmental law.49 In environmental matters, the
European Commission does not dispose of inspectors to check whether the law is actually
applied on the ground. However, a consequence of a regulation of a specific area at European
level is precisely the duty of the Member state to implement this piece of European law. This
is, as mentioned above, the result of the unique cooperation between Europe and the Member
states whereby the rules are set at the European level but implementation and enforcement is
entirely left to the Member States. For its effectiveness, European environmental law is hence
dependant upon cooperation between the EU and the Member States. 50 The danger in Europe
is hence not so much that Europe would take specific powers and preclude Member States
from regulating in the same area (while Europe hypothetically does nothing), but rather the
reverse: Europe may for example promulgate a directive with respect to transboundary air
pollution, but Member States may fail to implement this directive. The real weakness of the
European environmental law is precisely the potential failure of implementation by the
Member States.
There is much debate between European legal scholars about the precise qualification
of the European model. All agree that for its effectiveness European environmental law is
dependant upon cooperation between the E.U. and the member states. Since E.U. law is not
directly applicable in the member states and the E.U. also misses a few other legal-political
features, European legal scholars usually hasten to argue that Europe is not a U.S. type
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See Dillon, supra note 45
There is a European Enforcement Agency, but it has no enforcement tasks (see supra note 3 at155-182,
(2002)).
50
See Goodrich (2004), Kelemen (2000), and Dillon (1999), supra notes 44 and 45, respectively.
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federation. For the purpose of this paper we simply refer to the European system as ‘European
community federalism’. 51
2.3 The Substance of Federal Standards: Uniform, Technology-Based Command and
Control versus Market-Based Instruments
Major federal environmental standards in the U.S. are uniform and technology-based.
For example, the Clean Water Act – which is perhaps both the most successful and purest
form of such a regulatory regime – requires technology-based emissions reductions that are
uniform for all plants or facilities in the same industrial category and of the same age. Such
standards represent the EPA’s expert judgment regarding the level of emissions reduction that
particular kinds of industrial plants can achieve if they install a particular end-of-pipe
pollution abatement technology.52 The Clean Air Act – which in its original version relied on
national ambient air quality standards that the states were then supposed to implement – has
likewise become much more a system of uniform, technology-based, plant-specific emission
reduction standards.53
There is variation in the extent to which federal environmental statutes in the U.S.
allow federal regulators to consider compliance costs in setting emission standards. At one
extreme is the Clean Air Act, where federal environmental regulators can consider only health
effects – giving no weight to compliance cost – in writing the National Ambient Air Quality
Standards.54 At the other extreme, are the Safe Drinking Water Act and Toxic Substances
Control Act, which respectively require the EPA to set drinking water standards so as to
“maximize health risk reduction benefits at a cost that is justified by the benefits”55 and to
regulate any chemical substance that “presents or will present an unreasonable risk of injury
to health or the environment.”56 These statutes not only permit but require the EPA to
consider compliance costs in standard-setting. In the middle, as it were, are statutes such as

51

Following George A. Bermann supra note 6 at 331.
For more detailed description of this type of regulation, see Jason Scott Johnston, Tradable Pollution Permits
and the Regulatory Game, in Moving to Markets in Environmental Regulation, (Charles Kolstad and Jody
Freeman, eds.), 358-363 (2007).
53
This is a consequence in large part of Title V which was added in the 1990 amendments and which sets up a
national permit program for an estimated 22,000 major sources of air pollution. See R.V. Percival et. al.
Environmental Regulation: Law, Science and Policy 101 4th ed, 532-536 (2002).
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The Supreme Court recently reiterated this long established principle in Whitman v. American Trucking
Assocs., 531 U.S. 457, (2001).
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SDWA §300g-1.
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TSCA §6(a), 15 U.S.C. §2605(a). The court in Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991)
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the Clean Water Act that do not require but allow the EPA to consider compliance costs (at
least for industry groups, if not for particular facilities) other economic costs of regulation.57
A striking feature of federal environmental law in the United States is the complete
absence of any federal environmental emission taxes and the relative rarity of liability as an
instrument. While it is true that the federal Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) – better known as the Superfund law – sets up an
onerous joint and several liability scheme, even under that statute, liability is only for the
costs of site cleanup and remediation. In the United States, while there is potential liability for
natural resource damage, there is no federal environmental liability for personal injury due to
environmental pollution or contamination.58
In Europe, traditionally, emission standards were industry specific but based on
administrative environmental statutes promulgated by the Member States. From the seventies
on, Europe has taken initiative to harmonize emission standards for example in Directive
76/464 which prohibits the discharge of specific so-called grey and black list substances. In
the 1980s, quality standards emerged which were equally set at the European level. The
command and control approach is most clear in Directive 96/61/EC concerning integrated
pollution prevention and control. This directive holds that emission standards (in the directive
referred to as emission limit values) have to be set taking into account the target standard (in
the directive referred to as environmental quality standard). The directive provides that these
emission limit values shall be based on best available technology (BAT), but equally provides
that this best available technology can be fixed European wide (in other words, harmonized).
The latter has been criticized by law and economics scholars who argue that since local
circumstances can differ, BAT should not be harmonized by differentiated.

59

The basis of

European environmental law is undoubtedly still the reliance on technology-based (hence, the
reference to BAT) uniform standards of the traditional command and control type. This was
one of the criticisms on the IPPC Directive: it still considers the permit as the central
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See Cass R. Sunstein, Cost-Benefit Default Principles, 99 Mich. L. Rev. 1651 (2001).
Several US environmental statutes establish liability for injury to natural resources such as the Oil Pollution
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(2003).
58

14

Map 395/ys

instrument and does not mention at all economic instruments such as environmental taxes or
emission trading. 60
Notwithstanding this criticism, this notion of BAT in the IPPC Directive is interesting.
It holds on the one hand that this is the most effective and advanced stage in the development
of activities and their methods of operation; on the other hand, the definition of “available”
refers to the fact that the technique should be available “under economically and technically
viable conditions, taking into consideration the costs and advantages”. Hence, this notion
contains some reference to cost benefit analysis.
Market-based instruments are in European environmental law still the exception.
Environmental taxes (like effluent charges) are widely applied in the Member States, but not
at the European level. 61 Like in the U.S., there is one notable exception since EU Directive
2003/87 of 13 October 2003 installed a greenhouse gas emission trading market. The
European Greenhouse Gas Trading Scheme commenced on 1 January 2005 and covers the
main sources that emit CO2. 62 Hence, it is fair to state that also European environmental law
is largely relying on technology-based uniform emission standards, the CO2 emission trading
scheme being the exceptional market based instrument used. Also in Europe, liability is rarely
used as an instrument. While it is true that Directive 2004/35 of 21 April 2004 introduced a
European wide scheme for environmental liability,63 liability is (like under Cercla) only for
the costs of preventive measures and for site clean-up and remediation. Like in the U.S., the
European Directive provides for liability for natural resource damage, but expressly excludes
environmental liability for personal injury due to environmental pollution or contamination. 64

2.4 The Role of Litigation and Environmental Interest Groups: U.S. Standard-Setting
vs. European Permitting

A deep structural feature of American federal environmental laws is the importance
that they place on citizen litigation as an inherent part of the federal regulatory process itself.
60

M. Faure and J.G.J Lefevere, Integrated Pollution Prevention and Control: an Economic Appraisal, Integrated
Pollution Prevention and Control – the EC Directive from a Comparative Legal and Economic Perspective,
Backes, C.H. and Betlem, G. eds., 93-120 (1999).
61
M. Faure, M. Peeters, and A. Wibisana, Economic Instruments: suited to developing countries?, Environmental
Law in Development: Lessons from the Indonesian Experience, Faure, M. and Niessen, N. eds., 218-262 (2006).
62
M. Peeters, Enforcement of the EU Greenhouse Gas Emissions Trading Scheme, EU Climate Change Policy:
The Challenge of new Regulatory Initiatives, Peeters, M. and Deketelaere, K. eds., 169-187 (2006).
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See Betlam and Brans supra note 46.
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This is reflected in part in the environmental impact statement set out in the National
Environmental Policy Act (NEPA) of 1970. Rather than creating a substantive legal right to
environmental protection or natural resource preservation, NEPA requires federal agencies to
file an environmental impact statement for all major federal actions significantly affecting the
environment.

65

Indeed, as the Supreme Court said, “NEPA does not mandate particular

results, but simply prescribes the necessary process.”66 Some legal commentators have
despaired that while NEPA’s environmental impact statement requirement may delay some
projects, it does not actually change federal agency behavior.67 It is difficult to clearly
measure the impact of a law in causing agencies to not pursue projects that they would
otherwise have pursued, but there is some systematic evidence suggesting that NEPA has had
an important impact in slowing the pace of federal development activities.68 There are in
addition dozens of famous case stories in which by continually pressing for detailed
consideration of environmental impacts, environmentalists have caused so much delay that
project developers have eventually given up. Indeed, a case that is often called the first
modern American environmental law case,69 Scenic Preservation Conference v. FPC70
involved a suit by a number of local non-profit organizations – what we would now call
NGO’s – and municipalities seeking to halt the construction of a large pump storage plant on
the shores of the Hudson River. Although filed in 1965, before the passage of NEPA, the
plaintiffs’ strategy – of attacking the agency’s process as having failed to give them an
opportunity to present evidence on the environmental degradation caused by, and feasible
alternatives to, the proposed plant – essentially anticipated NEPA’s legal requirements.71 And
in this as in many other cases, it was a successful strategy: the plant was never built. Perhaps
the strongest indication that NEPA’s procedural requirements stand as an important obstacle
to federal development activities is in the Bush Administration’s proposal to “streamline” the
NEPA process by limiting the ability of citizen groups to challenge in court the legal
adequacy of NEPA environmental impact statements and to allow agencies to categorically
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See Section 102(2)(C), 42 U.S.C. §4332(2)(C).
Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989).
67
See, for example, Joseph L. Sax, The (Unhappy) Truth about NEPA, Okla. L. Rev. 26, 239 (1973).
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See Council on Environmental Quality, Twentieth Annual Report 31-37 (1990); Serge Taylor, Making
Bureaucracies Think: The Environmental Impact Strategy of Administrative Reform (1984).
69
Robert L. Glicksman, et. al., 4 Environmental Protection: Law and Policy, 4 (2003).
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354 F.2d 608 (2d. Cir. 1965).
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See Glicksman, supra note 69 at 7.
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exclude entire classes of small projects from the environmental impact statement
requirement.72
A distinguishing feature of American federal environmental impact review is that only
federal, public projects are required to file an EIS. In European countries, the 1985 Council
Environmental Impact Assessment Directive requires environmental assessments for all major
public and private projects.73 There is in general considerable variation in the extent to which
Member States have implemented Council Directives in their domestic laws,74 and the
Environmental Impact Assessment Directive is in this dimension no different, with a 1993
study finding huge cross-national variations in the number and type of environmental
assessments carried out.75 Insofar as such assessments must now be conducted in many
European countries as part of the permitting process for all major private projects, European
local public participation in the process by which local, facility specific environmental
standards are determined is potentially much more significant than in the United States. On
the other hand, just as under the American NEPA, local public participation in environmental
impact assessment (EIA) in European countries does not mean that development projects are
not ultimately approved. Moreover, it seems that in Europe, project opponents have a much
more limited right to seek judicial review of EIA’s leading to project approval than do
American project opponents under NEPA.76 If this is indeed the case, then the pattern of
project approvals and disapprovals under European EIA’s versus American NEPA might be
used to gain insight into the significance of judicial review to the ultimate effect of
environmental assessment requirements on project approval rates.The emphasis on regulatory
process found in NEPA is in fact a much more general and distinctive feature of American
environmental law. The Administrative Procedure Act requires federal regulatory agencies to
give formal public notice of and provide an opportunity for public comment on all regulations
that they propose.77 Moreover if, after such notice and comment, the agency promulgates a
regulation, then any person “suffering legal wrong…or adversely effected or aggrieved” by
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The initial report, Council on Environmental Quality, Modernizing NEPA Implementation (September 24,
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See, for example, Paul Grace, UK Environmental Impact Assessments: The Battle Continues, 20-Sum Nat.
Resources and Env., 63 (2005).
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the regulation’s promulgation may seek judicial review.78 The scope of such judicial review is
both substantive – Is the regulation consistent with the statute which it ostensibly implements?
– and procedural – Did the agency provide adequate notice of its regulation, give opportunity
for public participation, and “deal explicitly with the evidence presented to [it] and provide a
rationalizable link between the evidence and [its] decision.”79 The Supreme Court has
interpreted the scope of substantive judicial review of agency regulations in a way that
requires courts to uphold any agency regulation that is a “reasonable” interpretation of the
statute it implements.80 Although it may seem highly deferential, there are a not insignificant
number of cases in which agency regulations have been vacated by the courts under this
standard.81
Indeed, some commentators on American public law believe that the combined risk
that courts will overturn federal agency regulation as either procedurally or substantively
flawed is so great that such agencies have become paralyzed.82 While recent empirical study
does not support the thesis of complete regulatory paralysis,83 whether EPA is setting new
Safe Drinking Water standards for arsenic, or new Ambient Air Quality Standards for fine
particulates and mercury, in the American system, national interest groups are actively
involved at every stage of federal regulatory standard-setting.
In contrast, the possibilities for individuals or NGOs to challenge European
Community measures (like Directives) are very limited. On the basis of the case law of the
ECJ direct action (on the basis of article 230(4) EC) is only possible if the measure at hand is
of ‘direct and individual concern’. In most cases, this means that NGOs or individuals have no
locus standi to challenge European regulations or directives directly at the European level.84
Moreover, few if any European countries allow citizen groups to directly challenge proposed
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national environmental regulations in court.85 In such countries individual lawsuits are
brought not at the national standard-setting stage, but at the local permitting stage, where
citizen groups can challenge the application of general, national environmental standards as
they have been applied in determining the environmental standards for a particular plant.86
Some prominent American scholars have been harshly critical of the failure of European
environmental regulatory systems to allow public participation in and judicial review of
regulatory standard-setting process.87 It may well be, however, that the European model
allows for more active public involvement in the facility-specific permitting process than does
the American system. If this is true, then an interesting and important topic for future research
is whether this difference – more active public participation in local permitting in Europe, but
public participation by national NGO’s in standard-setting only in the U.S. – has led to
systematic differences in national environmental standards and local permit conditions.

2.5

The Paradox of Centralized Environmental Regulation for Local Pollution

and the Failure of Centralized Regulation to Effectively Address Interjurisdictional
Pollution

In the U.S., federal environmental regulation is not targeted at interstate pollution. The
federal environmental laws passed in the heyday of the Environmentalist era, however, were
targeted almost entirely at localized air, water and groundwater pollution. Indeed, when the
federal laws were passed, interstate pollution was not even recognized as a problem. For
instance, interstate transportation of sulfur dioxide emissions – the acid rain problem – was
85
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not identified as a problem until years after the Clean Air Act was passed, and was not
effectively regulated under that law until it was amended in 1990 to create a national sulfur
dioxide emissions trading system.88 Unlike acid rain, the paradigmatic problems dealt with by
the Environmentalist era federal environmental laws – waterway pollution by municipal
sewage and industrial waste, urban smog (urban air pollution due primarily to automobile
emissions), safe drinking water standards, strip mining land reclamation, hazardous waste site
cleanup, even the protection of wetlands from development – all involve primarily local rather
than interstate spillovers.
This mismatch – a national response to essentially local problems – has been criticized
on a variety of grounds.89 One such criticism is that the extension of federal regulatory
authority to cover local pollution and natural resource development is unconstitutional as
beyond Congressional power to regulate interstate commerce. 90 If one were unfamiliar with
the way that the Supreme Court has interpreted Congressional commerce clause authority to
regulate, then one would probably conclude that the regulation of localized pollution or land
development activities has nothing to do with interstate commerce and is therefore beyond
Congressional authority. When confronted with such arguments, however, the Supreme Court
has had little difficulty in finding a connection, albeit often tenuous and creatively imagined,
between local pollution and interstate commerce.91 Following the Supreme Court’s lead,
federal courts have in general had an easy time justifying the constitutionality of federal
environmental regulation. Sometimes they found a connection between interstate markets and
local pollution in the theory that local pollution is caused by interstate competition for mobile
capital (the interstate race-to-the-bottom); at other times they have said that an activity such as
hazardous waste disposal has an aggregate effect on interstate commerce, even though
individual instances of disposal do not.92
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The paradox of federal environmental law in the U.S. is that so very little federal
environmental regulation is actually directed or effective at controlling interstate pollution.
The only federal regulation of interstate water pollution is that which comes about through the
nationally uniform, technology-based water pollution standards imposed on point sources of
water pollution. The EPA has a regulation that forbids point sources from pollution discharges
that violate the ambient water quality standards of another state with whom it shares a
waterway, but it is generally impossible to establish that a single point source’s discharge in
one state causes poor water quality in another state (typically downstream),93 and there is no
known instance in which the federal environmental agency has actually required a polluter in
a ‘dirty’ state to cut its pollution because such a reduction is required by the water quality
standards of an adjoining ‘clean’ state. Similarly, while there was once an interstate federal
common law of air pollution,94 for over two decades, the only effect of the federal Clean Air
Act was to eliminate any control over interstate air pollution.95 While it is true that there is
now an interstate sulfur dioxide (acid rain) pollution permit trading program as well as a
regional nitrogen oxide trading program, the acid rain trading program has provided relatively
little benefit to the downwind states who suffer most of the harm from sulfur dioxide
emissions, while the nitrogen oxide program is based upon uniform interstate emission
allowances.96
Like federal environmental law in the US, a striking feature of European
environmental directives is that many of them do not deal with transboundary or interjurisdictional pollution problems, but (like Directive 76/464 concerning the discharge of
dangerous substances into the aquatic environment) with problems that involve either both
local and transboundary pollution, or even entirely local pollution.97 Like US federal
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environmental law, European regulation aiming at localised pollution problems has been
criticised from an economic perspective. 98
Of course the ECJ is not directly responsible for such ‘over-centralization’; it is rather
the European Commission and the Member States (brought together in the Council of
Ministers) that decide to regulate pollution problems at the European level, even if the
economic rationale for doing so may be lacking. Still, in a number of decisions, the ECJ has
either interpreted European environmental competencies broadly or more generally facilitated
the enforcement of European environmental directives against Member States. There is for
example the aforementioned Decision of 7 February 1985 whereby the ECJ stated that
environmental protection is one of the Community’s essential objectives, thereby justifying
Community action for the environment. 99 Hence, it can easily be held that even if the ECJ did
not initiate the centralization of environmental powers, ECJ rulings certainly approved the
broad interpretations of treaty articles which constituted the bases for this expansion of
competencies. 100

2.6 Free Trade versus Environmental Protection

In both Europe and the U.S., courts rather than regulators have had to determine when
national environmental protection measures taken by (member) states are consistent with the
economic goal of free trade within an integrated economic market. Both in the US and in
Europe one has seen attempts of (Member) states legislators to introduce far reaching and
strict environmental protection measures which may in some circumstances hinder free trade.
This almost classic free trade versus environmental protection conflict has been dealt with in
the US under the (dormant) commerce clause and in Europe under the Articles 28 and
following of the EC Treaty, which aim at the promotion of the economic integration in the
European market.
Over the period 1940-1995, American federal courts rarely if ever said that any set of
activities were beyond the constitutional limits of federal regulatory authority. Throughout
98
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this period, the federal courts acted as if they were advocates for, rather than judges of, the
constitutionality of federal regulatory expansionism. Indeed, in the Supreme Court’s
jurisprudence over this period, the significance of the constitutional authorization of the
federal regulation of interstate commerce was not that the clause limited federal powers, but
that state regulations interfering with the development and operation of interstate markets
were themselves unconstitutional. Under this interpretation of the Commerce Clause – known
as the ‘dormant commerce clause’ in American constitutional law – the Supreme Court struck
down as unconstitutional state laws that limited the importation of solid municipal and
industrial waste into the state101 and local laws that required local disposal of locally
generated solid waste.102 The Court reasoned that such state and local laws had effectively
created barriers to the interstate market in solid waste. As a factual matter, this is correct. An
interstate market in solid waste disposal clearly exists: waste from the densely populated state
of New Jersey, for example is carried by truck and rail for disposal in large, ‘mega-landfills’
located in the less densely populated states of Pennsylvania and Ohio. Hence, if states like
Pennsylvania try to ban the importation of waste and states such as New Jersey prevent solid
waste export, they obviously interfere with the interstate market in solid waste disposal.
Such state and local laws, however, were designed to achieve local self-sufficiency in
solid waste disposal. In the 1980s, at a time of widespread concern that landfill capacity
would soon be exhausted, there was indeed a national goal of encouraging sub-national
governments to assume responsibility for local disposal of locally generated solid waste. By
encouraging (even forcing) sub-national governments in land-poor states such as New Jersey
to find alternatives to land disposal of solid waste, waste import and export bans were a way
to achieve that goal of waste disposal self-sufficiency. Prominent among alternatives to land
disposal were waste reduction and recycling, which were generally viewed as superior to
landfilling on environmental protection grounds. But there is plenty of room for landfills in
states that are less densely populated, and due partly to the advent of strict federal regulation,
there are significant economies of scale in solid waste landfill construction and operation.
Beginning in the 1990s, the cheapest way for New Jersey towns to dispose of their municipal
waste was to transport it out of state, for disposal in landfills located in the relatively land-rich
states of Pennsylvania and Ohio. This interstate disposal option severely weakens the
incentive for New Jersey towns to reduce and recycle. Hence by ruling that the federal
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constitution forbids state and local laws banning solid waste import and export, the Supreme
Court has essentially made impossible the once national goal of creating local incentives for
the reduction and recycling of municipal solid waste.
Taken together, the Supreme Court’s commerce clause and dormant commerce clause
cases reveal that the Court’s primary objective in interpreting the federal Commerce Clause
has nothing to do with environmental protection, which the Court does not even realize as a
distinct national policy.103 Instead, the Court’s overriding objective in this (as in most every
other) area of constitutional interpretation is to further the development of the interstate,
national market. From this vantage point, federal environmental regulation, while often
misguided, is at least superior to sub-national regulation because it replaces what might
otherwise be a welter of varying and sometimes conflicting state environmental laws and
regulations with a system based on nationally uniform, technology-based standards. Such
nationally uniform standards decrease the transaction costs of interstate industrial expansion
and are, on this view of the world, desirable. Even if arguably more environmentally
protective, sub-national environmental regulation is inherently suspect, not only because subnational variation increases regulatory compliance costs for business, but because of the
strong suspicion that sub-national environmental laws and regulations are actually a disguised
form of local, trade protectionism.
Of course, one might argue that there was nothing that the Supreme Court could have
done to avert or slow the pace of federalization anyway. If in passing one after another federal
regulatory statute, Congress was simply doing what the vast majority of American voters
wanted, then if the courts had tried to hold such statutes unconstitutional, Congress and the
people would have either amended the Constitution – perhaps to add a provision specifically
authorizing federal environmental legislation of a particular sort, as occurred in Germany104 –
or taken actions to diminish the constitutional authority of the courts. Or perhaps such judicial
intervention was unnecessary, because the American political system itself creates political
incentives that limit federal regulatory intrusions into matters where the states and localities
really do want to preserve their regulatory autonomy.
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Questions such as these continue to occupy American constitutional theorists. In the
meantime, the Supreme Court has taken a new look at its jurisprudence on the authority of
Congress to regulate interstate commerce, and has decided that there are after all some limits
on Congressional commerce clause power.105 Most importantly for purposes of this essay, the
Court has decided that the federal Commerce Clause does not provide carte blanche authority
for federal environmental regulation. Recently, in Solid Waste Association of Northern Cook
County (SWANCC), the Court held that the mere fact that intrastate wetlands isolated from
navigable waters happened to provide habitat for birds which crossed state boundaries in their
annual migrations did not provide a sufficiently strong nexus to interstate commerce to
provide constitutional justification for federal regulation of wetlands development. This
decision is itself ironic, in that while many local development decisions do not have interjurisdictional spillover effects, the aggregate effect of local decisions to develop wetlands
causes a loss of habitat that seriously impairs the health of migratory bird populations,
generating a negative externality that crosses not only state lines but also national borders.
Indeed, federal natural resource regulation may fairly be said to have begun with the 1906
Migratory Bird Treaty between the United States, Great Britain (of which Canada was then
still a part) and Mexico. However ironic it may be, for purposes of this essay the most
significant thing about the SWANCC decision is it has been viewed by federal regulators as
restricting their regulatory jurisdiction, putting the regulation of the development of isolated
wetlands (that is, wetlands that are not sufficiently closely connected to navigable waters)
back in the hands of sub-national regulatory authorities. The clear lesson carried by this case
is that if it proceeds in a suitably cautious and case by case way, the Supreme Court can
indeed impose federal constitutional limitations on the scope of federal environmental
regulation, limitations that do not trigger an attempt to amend the constitution to create
something like a federal constitutional right or to somehow replace or reform the Supreme
Court.
Above we argued that in Europe most of the decision-making concerning the shift of
powers to the European level is the prerogative of the European legislator. There is, however,
one area in which the ECJ has clearly been the dominant actor: its case law on determining
when national environmental protection measures by Member States are inconsistent with the
Treaty’s overriding goal of European economic integration. Like the US Supreme Court in its
Commerce Clause cases, the ECJ is the authoritative institution in deciding whether Member
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State laws and regulations violate the goal of economic integration in the European Union.
The basis for this case law can be found in the EC Treaty. According to the provisions of
Article 28 and following of the EC Treaty, all quantitative import restrictions and measures
having equivalent effect are prohibited. A Member State can therefore not impose a blanket
restriction on or prohibit the importation of various products on the ground that they are
polluting. Such restrictions may be justified by one of the various public interest exceptions
created by the Treaty itself.106 If such a restriction fails to fall under such an exception, then
the ECJ judges its legality under a ‘rule of reason’ which permits national laws which may
have an effect on the free movement of goods ‘in so far as these provisions may be recognized
as being necessary in order to satisfy mandatory requirements’.107 To survive scrutiny under
this test, national trade-restricting measures must 1) apply in a non-discriminatory way to both
national and imported products, 2) create a mandatory requirement; and 3) have a traderestricting impact that is proportionate to the interests that need to be protected by it. 108 The
goal of this case law is obviously to protect the functioning of the common market by
preventing Member States from using national regulations as non-tariff barriers to trade
within the community. 109
In applying this rule of reason test, the ECJ has clearly placed important weight on the
overriding EC Treaty goal of freeing the European market from trade restrictions. But it has
also given weight to the interest of Member States, and perhaps the Community as a whole, in
having Member States taking responsibility for their own pollution. In this, the ECJ has been
significantly more pro-environmental than the US Supreme Court. In an early application of
the rule of reason test, the Danish Bottles case, the ECJ held that Denmark’s mandatory
system of returnable containers for beer and soft drinks could be justified under
‘environmental protection’ even though that system had trade restricting effects.110 In 1990,
the ECJ modified its rule of reason inquiry in a strongly pro-environmental way when it
reasoned that even though a ban on the importation of foreign waste imposed by the Dutch
Walloon region was clearly discriminatory, it was nonetheless justified by the principle of
‘preventive action at [the] source’. 111 The ECJ’s ruling that the principle of preventive action
106

One possibility is to use Article 30 EC which exempts these prohibitions, inter alia, on grounds of “the
protection of health and life of humans, animals or plants”.
107
Case 120/78, Revue-Zentral AG v. Bundesmonopol Verwaltung für Branntwein (Cassis de Dijon), ECR 649,
(1979). For a detailed discussion see M.G. Doherty, Hard cases and environmental principles: an aid to
interpretation?, 3 Yearbook of European Environmental Law, H. Somsen et. al. eds., 57-78 (2003).
108
See Case 120/78, supra note 107.
109
See Kelemen, supra note 7 at 150 (2000).
110
ECJ 20, Commission v. Denmark (Danish bottles) case, 302/86, ECR 4607 (1988).
111
Case C-2/09, (1992).

26

Map 395/ys

at source – essentially a waste self-sufficiency principle – effectively had priority over the
freedom of trade and non-discrimination principle was heavily criticised. Critics argued that
not only was it questionable whether the Walloon measure met the proportionality
requirement, but by allowing these import bans, such an application of the prevention at
source principle could cause the loss economies of scale in waste transportation and
disposal.112 Perhaps in response to such criticism, in 1996 the ECJ reaffirmed that the goal of
free trade within Europe could trump the prevention at the source principle when, in the
Dusseldorp case, it invalidated export restrictions on oil filters imposed by the Dutch
government. 113 The ECJ found that the clearly trade restrictive nature of the law outweighed
the Dutch government’s justification that the Dutch enterprise responsible for waste
management (AVR Chemie) could only operate in a profitable manner if a sufficient supply
of waste could be guaranteed.114
The ECJ ruling in the Dusseldorp case seems to make sense from an economic
perspective. By forcing all producers of used oil filters to use the facilities of AVR Chemie,
the Dutch law did indeed promote local waste self-sufficiency. On the other hand, producers
were prevented from using cheaper alternatives abroad and were forced to pay monopolistic
prices for waste treatment by AVR Chemie. The Dusseldorp decision of the ECJ thus can be
seen as a way of exposing high cost facilities like AVR to competition and enabling producers
to look for more cost effective alternatives on the competitive European market.

3. The Two Economic Approaches to Environmental Federalism
There are two great economic traditions in public economics. The first, neoclassical
public finance theory, is concerned primarily with the normative question of how social
welfare maximizing governments should set policies so as to provide and finance optimal
levels of public goods. The second, public choice, is primarily positive, with a focus on
explaining how economic self-interest can explain political behavior as well as economic.115
While there are of course overlaps between these two schools – with the tools of public
112
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finance increasingly being used to look at positive questions, and much of the work in public
choice carrying at least implicit normative implications116 – the division between normative
and positive anlaysis is especially useful in organzing our discussion of the economic analysis
of environmental regulatory centralization. On the normative side, there is a large economic
literature on when regulatory centralization may be socially desirable. On the positive side,
the economic question is: when, and why, will we observe environmental regulatory
centralization. In this part of the article, we survey the normative and positive economics of
regulatory centralization.

3.1

Normative Regulatory Federalism

3.1.1. The Matching Principle and its Assumptions: Decentralization versus
Centralization and Allocative Efficiency in Public Good Provision
Like economics in general, the normative public finance theory on regulatory
federalism begins from a default position that favors regulatory decentralization and
interjursidictional competition. Oates’ seminal “matching principle,” says that if preferences
over public good levels (and types) vary across local117 jurisdictions, then the overall global
optimum requires varying levels (and types) of public good across jurisdictions, and this goal
can be best achieved by giving control over public good provision to such local
jurisdictions.118 On this view, decentralization improves allocative efficiency.
Recent theoretical work has shown that decentralization may have the additional
benefit of improving governmental incentives in providing the public good. Essentially, this
incentive effect is due to contractual incompleteness: when regulators cannot be contractually
rewarded on the basis of how well their policies satisfy citizen preferences, the best way to
motivate them to adopt policies that match citizen preference is to give such citizens the right
to vote out unsatisfactory politicians (and public good provision policies).119
116
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The matching principle rests upon a number of assumptions. Violation of any of these
assumptions weakens or eliminates the case for decentralized public good provision. That is,
by relaxing its underlying assumptions, the matching principle generates advice as to when
regulatory centralization may improve interjurisdictional allocative efficiency.
a) Barriers to Interjurisdictional Mobility
First, the matching principle implicity assumes that people with different preferences
over public goods are efficiently sorted across jurisdictions, as jurisdictions compete for
residents by offering varying packages of home prices (and property taxes) and public good
levels and types.120 If this assumption is violated – in particular if there are substantial barriers
to interjurisdictional residential mobility – then jurisdictions will lack the preference
similarity implicity assumed by the matching principle. If, for example, there are lots of
people who are high demanders of pollution reduction, but they are a substantial minority in
each jurisdiction where they are found, and costs or legal rules prevent them from migrating
elsewhere, then even a profit-maximizinng jurisdictional entrepreneur would have no reason
to offer a low pollution jurisdiction, since no one will move to it. Existing local policies set
via majority rule – that is, at the level favored by the median voter -- will not require big
pollution reductions, because in no jurisdiction does the median voter demand such a
reduction. In this case, it is possible that a central mandate, requiring all jurisdictions to
provide at least some minimum level of pollution reduction, will increase overall, global
welfare (that is, welfare over all jurisdictions).121
b) The Possibility of Non-Uniform Centralized Provision
Second, the matching principle also implicity assumes that if the public good is
provided centrally, rather than locally, then it will be provided at a level which is uniform
across jurisdictions. The allocative inefficiency of centralized provision indeed follows
directly, on the matching principle, from a presumed equilibrium in which jurisdictions have
varying preferences over the public good and hence varying optimal levels of provision, but

of July, 2004). Roger B. Myerson, Federalism and Incentives for Success in a Democracy, 1 Quart. J. Poli. Sci.,
3 (2006) considers the separate effect of how decentralization creates incentives for good policies by giving local
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office.
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market for the supply of law, see Anthony Ogus, Competition between National Legal Systems: A Contribution
to Economic Analysis to Comparative Law, ICLQ, 405-418 (1999), and see Anthony Ogus, ‘The Contribution of
Economic Analysis of Law to Legal Transplant’, in: Jan Smits (ed.), The Contribution of Mixed Legal Systems
to European Law, 27-37 (2001).
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the centralized authority is restricted to choosing a single level (and type) of good. If this is
not true, and the central government can vary the level of the public good across jurisdictions
and will also set the level of the public good equal to that demanded by the median voter in
each jurisdiction, then centralized and decentralized provision generate identical outcomes.
Now one may doubt whether the incentives facing a central legislature or regulator are really
such that such a central regulator will indeed set levels of public good that vary optimally
across jurisdictions. But that is a positive question, one that has been addressed in the
literature and which we discuss below.122
c) Economies of Scale, Preference Similarity and the Strong Case for Centralization
Perhaps the most basic implicit assumption underlying the matching principle and the
economic argument for decentralization is that there are no economies of scale in the
provision of the public good. With economies of scale in centralized provision, then every
person in a federation may be better off with cheaper, albeit uniform and non-optimal federal
provision that with more customized but more expensive local provision.123 Moreover, as the
degree of preference similarity across jurisdictions decreases – as people become more similar
in their taste for the public good – the economies necessary to justify centralized provision
become smaller and smaller.
d) Interjurisdictional Externalities (Transboundary Pollution)
Another basic assumption underlying the matching principle is that there are no
interjurisdictional externalities in the provision of the local public good. Air and water
pollution very often spillover across jurisdictional lines, however, and so the case for
decentralized pollution regulation will depend importantly upon whether or not one believes
that local jurisdictions can themselves resolve such externalities. Now were one to assume
that local jurisdictions are functionally identical to private parties, then the Coase Theorem124
would seem to imply that even with interjurisdictional externalities, the case for
decentralization remains strong. After all, if the costs and benefits of pollution control are
experienced locally, then it would seem that local jurisdictions have the best information
about and ability to control such pollution, and so are best positioned to bargain with one
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another over pollution reduction.125
In addition to the obstacles to efficient private bargaining over pollution reduction,126
however, there are a number of obstacles to interjurisdictional bargaining. Fundamentally,
these all have to do either with the cost and complexity of interjurisdictional contracting,
and/or with the lack of local political incentives to actually engage in such transactions: can
one really imagine a local politician asking for higher taxes so as to purchase a very weakly
credible commitment from a neighboring jurisdiction to reduce its pollution?127 In this light,
centralized pollution regulation is necessary because it is only within the context of
centralized political institutions – such as central, democratically elected legislatures – that
credible deals to reduce transboundary pollution can be struck.128
3.1.2. The Possibility of Inefficient Interjurisdictional Regulatory Competition:
Reevaluating The Race to the Bottom Rationale for Centralization
As explained above, the matching principle presumes that by imposing pressure on
local governments to provide public good levels (such as pollution reduction) that match local
preferences, interjurisdictional competition is normatively desirable. The race to the bottom
inverts this story, arguing that far from pressuring local regulators to choose locally optimal
levels of pollution reduction, interjurisdictional competition causes such regulators to
suboptimally degrade local environments in order to attract capital and the jobs it brings. In
this section, we critically evaluate the theory and evidence on the race to the bottom.
a) Theory
The race to the bottom posits that in their competition for jobs and tax revenues,
jurisdictions will set inefficiently weak environmental standards. As Levinson very nicely
explains in a review article of a few years ago,129 the race to the bottom is basically a version
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of Oates’ classic argument as to why redistributive taxes are impossible at the local level.130
For suppose that a local jurisdiction attempted to impose a Pigouvian tax equal to the local
harm from pollution on polluters so as to reduce pollution and provide the local public good
of better local environmental quality. The attempt would fail, as the taxing jurisdiction would
succeed only in inducing the polluters to move to a jurisdiction that did not tax away their
income.
Subsequent work in public finance theory has shown that the race to the bottom is in
fact not a necessary result, but that there are conditions under which local environmental
regulation will provide the efficient level of pollution control. Perhaps most notably, Oates
and Schwab131 showed that if: a) all of the citizens of a jurisdiction work in the polluting
industry; b) each suffers equally from pollution; c) labor is fixed in the jurisdiction; d) capital
is perfectly mobile but also competitively supplied; and, finally, e) local governments choose
the environmental policies that maximize the utility of the median voter, then local pollution
taxes will be socially optimal. Essentially, each citizen bears both the full cost and also the
full benefit of reducing pollution, and hence chooses the optimal reduction in pollution (note
that tax revenues are of course returned to the citizens). But Oates and Schwab’s result is not
especially robust with respect to variations in their underlying assumptions. If a local public
good must be financed with the pollution tax on mobile capital, then the local pollution tax
will be too low, so as to attract capital to essentially pay for the non-environmental public
good. If some citizens work in the polluting industry but others simply collect income from an
exogenous source, then if the median voter works in the polluting industry, then
environmental regulations will be overly lax, while if the median voter does not, then
regulations will be too strict. Finally, local governments may quite obviously pursue goals
other than maximizing the aggregate utility of their citizens.132 These are by no means the
only crucial assumptions underlying the Oates and Schwab result: as shown by Wellisch,133
the result also hinges on the use of pollution taxes; if local jurisdictions use direct command
and control pollution standards rather than taxes, then external capital owners get to keep
considerable rents from pollution and local laborer/voters will vote to set the standards at too
stringent a level.
130
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By varying the assumptions underlying one’s model of decentralized environmental
regulatory competition, one can indeed generate anything from a race to the bottom – where
local pollution regulations are too weak – to a race to the top – where local pollution
regulations are too stringent.134 This theoretical ambiguity is, while to be expected, somewhat
unsatisfactory. The race to the bottom has been an important argument used to justify federal
(and European) environmental legislation.135 Legal scholars continue to debate whether the
race to the bottom rationale justifies environmental regulatory federalization, with law and
economics scholars tending to stress the benefits of competition between states or localities,136
while other legal scholars continue tend to believe in the validity of the race-for-the-bottom
rationale for centralisation.137 They also point in this context at the risk of a so-called
“regulatory chill”, meaning that even if countries would not race to the bottom some country
may decide not to introduce stringent environmental regulation which it otherwise would for
fear that industry might otherwise move to a neighboring pollution haven. Given the potential
signficance of the race to the bottom as a rationale for environmental regulatory centralization
and as a normative guide for when such centralization is economically desirable, the
theoretical ambiguity suggests looking to the empirical evidence on whether or not local, subnational governments can indeed attract industry by setting lenient environmental standards.

b) Empirical Evidence
The race to the bottom is a normative story about the dangers of decentralized
environmental regulation. But it is a normative story whose key assumptions – the capital
moves in response to variation in local environmental regulations, and that local regulators
take such movements into account in setting regulations – virtually demand empirical
investigation. For quite some time, the empirical evidence on the race to the bottom was at
134
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best weak and inconclusive. About ten year ago, Jaffe et. al. summarized the empirical
literature as finding only that that the effects of environmental regulations are “either small,
statistically insignificant or not robust to tests of model specification”.138 In their review, Jaffe
et. al. suggested that the stringency of environmental regulations might have some effect on
new firms in their decision to locate for the first time,139 but would not induce existing firms
to relocate. They pointed out that other criteria such as tax levels, public services and the
unionisation of the labour force have a much more significant impact on the location decision
than environmental regulation.
Many economists remained somewhat skeptical of the empirical finding that
environmental regulations were not a major determinant of industrial location,

140

and the

most recent empirical work shows that there is indeed an inverse relationship between the
stringency of air quality regulations and the level of capital flows in pollution intensive
industries. The U.S. Clean Air Act distinguishes between relatively pristine “attainment”
areas and more heavily polluted non-attainment areas by imposing more stringent pollution
standards on areas in non-attainment. Recent research has found that even controlling for
other observable factors that might influence capital movements, industrial plant growth is
significantly higher in less stringently regulated attainment areas than in non-attainment
areas.141 Recent work (which allows for the fact that attainment status is endogenous with
respect to plant location decisions, and carefully compares places that are similar in all
respects except attainment status), finds an estimated cost to an area of being out of
attainment with federal standards of between 0.7 and 1.3 new plants per year, a huge
percentage loss given that the average county in the sample studied gets only 0.4 new plants
per year.142 Further work on locating plants in Clean Air Act attainment versus nonattainment areas by List and his colleagues allows for the fact that attainment status is
endogenous with respect to plant location decisions and uses the matching score propensity
138
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estimation technique to compare counties that are similar in all respects except attainment
status). This study finds an estimated cost to an area of being out of attainment with federal
standards of between 0.7 and 1.3 new plansts per year, a huge percentage loss given that the
average county in the sample studied gets only 0.4 new plants per year.143 Levinson, however,
argues that notwithstanding large differences between states in hazardous waste disposal taxes
there has not been any pollution haven effect. He provides a variety of explanations, the most
important one being that these state hazardous waste disposal taxes do not impose large
employment losses on industries that generate waste.144
Other recent empirical work has tackled the problem of controlling for the full range
of variables (besides just environmental regulatory stringency) that affect firm locational
choice. Working with a more detailed dataset and again employing a propensity score
matching estimator, Millimet and List145 made the important findings that even at the very
local (U.S. county) level, location-specific attributes such as unemployment levels and the
overall level of manufacturing employment significantly impact the effect of environmental
regulatory stringency. Indeed, perhaps paradoxically, Millimet and List found that the cost of
strict environmental regulations is lower both for counties with high unenemployment –
because they have relatively abundant, cheap labor – as well as for counties with a greater
concentration of employment in manufacturing – because such counties generate
agglomeration economies for manufacturing firms. In summary, by using panel datasets, and
controlling a for unobserved heterogeneity and regulatory endogeneity, the new empirical
literature on the “race-to-the-bottom” has found that environmental regulations have
statistically significant, large effects on industrial location,146 effects that were previously
either missed entirely or seriously underestimated.147 However, it should be stressed that most
of this empirical research focuses on competition between American states; as we will discuss
below the situation may be different in Europe where there is less evidence (at least as the old
member states are concerned) of a “race-to-the-bottom”.
143

John A. List, Daniel L. Millimet, Per G. Fredriksson and W. Warren McHone, Effects of Environmental
Reguilations on Manufacturing Plant Births: Evidence from a Propensity Score Matching Estimator, 85 Rev.
Econ. & Stat., 944, 948 (2003).
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Arik Levinson, The missing pollution haven effect 15 Environmental and Resource Economics, 343-364
(2000).
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Daniel L. Millimet, The Case of the Missing Pollution Haven Hypothesis, 26 J. Reg. Econ., 239 (2004).
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I am here paraphrasing Arik Levinson, Environmental Regulatory Competition: A Status Report and Some
New Evidence, 56 Nat’l Tax J., 91, 96 (2003).
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Results of a meta-analysis of literally hundreds of studies by Tim Jeppesen, John A. List and Henk Folmer,
Environmental Regulations and New Plant Location Decisions: Evidence from a Meta-Analysis, 42 J. Regional
Sci., 19, 21 (2002) show that the odd earlier results showing that the locational decisions of polluting and nonpolluting industries were similarly influenced by environmental regulations may have been due to the failure of
earlier studies to control for variables such as factor composition and mobility and lobbying power.
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Economists and political scientists have also investigated empirically another aspect of
the race to the bottom story: whether American states do indeed compete with one another in
setting environmental standards. These scholars have exploited two very important features of
American environmental “cooperative federalism”: 1) federal environmental statutes
generally set minimum pollution standards that states are free to toughen further if they wish;
and, 2) states may become “authorized,” to have the primary responsibility for implementing
(in plant-specific permits), monitoring and enforcing federal environmental regulations. Thus
while federalized, the American system nonetheless gives the states sufficient discretion in
both standard-setting and enforcement so that sufficient state variation might be observed in
these areas to permit useful empirical tests. Recent survey work does indeed indicate
substantial variation in how states exercise their discretion in standard-setting as well as
implementation, monitoring and enforcement.148 While some state environmental
policymakers report that they feel pressure from industry to refrain from going beyond federal
standards and to be forgiving (or at least flexible) in their enforcement efforts,149 other states
have adopted more stringent air emission standards and conducted more monitoring than is
federally required.150 More systematic empirical work has found that variation in state
environmental enforcement stringency reflects both political and economic factors at the state
level, variation across states in what may be called the political benefits and costs of
environmental regulation.151
As far as whether state environmental regulators are acting strategically, taking
account of regulatory stringency in states with which they compete for capital and hence jobs,
recent empirical work has found a positive relationship between environmental regulatory
stringency (measured by normalized environmental abatement costs) in competitor states.152
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There is also variation in whether states seek authorization to implement, monitor and enforce federal
standards. Hilary Sigman, Letting States do the Dirty Work: State Responsibility for Federal Environmental
Regulation, 56 Nat’l Tax J., 107 (2003) found, however, little evidence that state level variation on this
dimension reflected anything systematic, other than perhaps the desire of large states (who often are not
authorized) to free ride off federal enforcement efforts. State “greenness” (measured by the League of
Conservation Voters rating for the state’s Congressional delegation) had a significant impact only on the timing
of authorization: states that sought authorization during the Reagan presidental administration had significantly
higher LCV scores than states that sought authorization during the Clinton administration.
149
Charles Davis and Sandra K. Davis, State Enforcement of the Federal Hazardous Waste Program, 31 Polity
450 (1999); Kirsten H. Engel, State Environmental Standard-Setting: Is there a “Race” and is it “To the
Bottom”?, 48 Hastings L. J., 271 (1997).
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Matthew Potoski, Clean Air Federalism: Do States Race to the Bottom?, 61 Public Admn. Rev. 335 (2001).
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Eric Helland, The Revealed Preferences of State EPA’s: Stringency, Enforcement and Substitution, 35 J.
Envl. Econ. & Manage., 242 (1998); Eric Helland, Environmental Protection in the Federalist System: The
Political Economy of NPDES Inspections, 36 Econ. Inquiry, 305 (19998).
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Per G. Fredriksson and Daniel L. Millimet, Strategic Interaction and the Determinants of Environmental
Policy Across U.S. States, 51 J. Urban Econ., 101 (2002); this finding in Fredriksson and Millimet was
replicated by Levinson, Environmental Regulatory Competition, supra note __.
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Very recent work finds a similarly strong positive relationship between the environmental
enforcement efforts of competitor states, with a 10% increase in a competitor state’s
enforcement efforts leading to between a 5% and 16% increase in the own state’s enforcement
efforts.153 Counter to the race to the bottom hypothesis, however, such interstate competition
has been found to be symmetric: states respond to the regulatory behavior of competitor states
not just by lowering their enforcement efforts to match those states with weak enforcement,
but also by increasing their enforcement efforts when competitor states strengthen theirs. Thus
there is evidence that state environmental regulators are sometimes racing to the top, and
sometimes racing to the bottom.
3.1.3 Harmonization of marketing conditions
The race-for-the-bottom argument, that competition among jurisdictions for economic
activity will be “destructive”, corresponds – to some extent – with the European legal
argument that the creation of harmonised conditions of competition is necessary to avoid trade
distortions. This argument was traditionally used to harmonise legislation of the Member
States in a variety of areas. Simply stated, the argument is that complying with legislation
imposes costs on industry. If legislation is different, these costs would therefore differ as well
and the conditions of competition within the common market would not be equal. The argument apparently assumes that total equality of conditions of competition is necessary for the
functioning of the common market. “Levelling the playing field” for European industry is the
central message.
There are, however, some problems with this traditional European argument which in
fact claims that any difference in legislation between the Member States might endanger the
conditions of competition and therefore justifies harmonisation of legal rules. The latter
argument seems particularly weak.154 From an economic point of view, the mere fact that
conditions of competition differ does not necessarily create a race-for-the-bottom risk. There
can be differences in marketing conditions for a variety of reasons, and if the conditions of
competition were indeed totally equal, as the argument assumes, there would also be no trade.
153

David M. Konisky, Regulatory Competition and Environmental Enforcement: Is There a Race to the Bottom?
18 (March 2007 manuscript, forthcoming, __ Amer. J. Poli. Sci __(2008)). Note that Konisky measures state
enforcement effort with a) the annual number of sampling inspections; and, b)the unweighted sum of informal
and formal enforcement actions. He also uses a variety of defintions of “competitor” states, including
geographical contiguity and two regional economic classifications developed in work by a previous author and
also by the Bureau of Economic Analysis that group states in terms of their economic similarity.
154
See also Jaap Spier/Olav A. Haazen, The European Group on Tort Law (“Tilburg Group”) and the European
Principles of Tort Law, ZEuP, 478 (1999).
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Also, Europe has developed an elaborate set of rules which guarantee – inter alia – a
free flow of products and services155 and thus contribute to market integration without the
necessity of harmonising all rules and standards.156 In this context, the case law of the
European Court of Justice with respect to the free movement of goods versus environmental
protection springs to mind.157 This shows that the goal of market integration can be achieved
through (other) less comprehensive instruments than total harmonisation,158 which can
remove barriers to trade just as effectively. Hence, one should make a distinction between the
political ideal of creating one common market in Europe on the one hand and the (economic)
race-for-the-bottom argument on the other hand.159

3.2 Public Choice and the Positive Political Economy of Environmental Federalism
Early work in the public choice tradition tended to view environmental protection, at
any governmental level, as paradoxical. On this view, environmental protection seemed to
confer a perhaps large but very diffuse benefit on the victims of pollution, while inflicting a
very concentrated cost on capital and labor in polluting industries upon whom were imposed
the costs of pollution reduction. It thus seemed to epitomize the kind of prisoner’s dilemma
situation described in Mancur Olson’s classic The Logic of Collective Action: why would
anyone undertake the cost of getting environmental legislation, when the individual benefit
from such legislation was so small? And how could they possibly succeed, given the very
strong incentives for polluting industries to fight against environmental legislation?
The initial reaction of public choice theorists to this – what may be called the paradox
of environmental protection – reflected the intellectual roots of the public choice tradition.
The earliest positive economic theory of regulation, due to Stigler,160 was very narrowly
economic in its conception of both the benefits and costs of regulation, and essentially
explained regulation as a rent-seeking game in which some firms succeeded in imposing costs
on others, thus enhancing their own relative competitive position. As applied to
155

See Articles 28-30 of the Treaty (the "old" Articles pp. 30-36).
See generally on the potential conflict between free trade and environmental protection, Dan Esty, ‘Economic
Integration and the Environment’, in: Norman Vig/Regina Axelrod (eds.), The Global Environment: institutions,
law and policy, 190-209 (1999).
157
This case law has been discussed supra in section 2.6.
158
See also Dan Esty/Damien Geradin, HELR, 296-299 (1997) and Anthony Ogus, ‘Regulation, Legal Form and
Economic Theory’, 177-179 (1994).
159
See also Richard Revesz (Federalism and Environmental Regulation: Lessons for the European Union and the
International Community, 83 Virginia VA Law Review, 1331 (1997)), who equally argues that these are separate
points which should be distinguished.
160
George Stigler, The Theory of Economic Regulation, 2 Bell J. Econ. & Managt. Sci., 3 (1971).
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environmental legislation, Stigler’s theory led economists to search for rent-seeking by firms
who were using environmental legislation to impose costs on their rivals, and by
environmental interest groups who were seeking to maximize their own membership and
revenues.161
But Stigler’s version of public choice theory is clearly too narrow to account for most
environmental and social regulation, where the biggest winners from regulation are generally
not firms, but victims of pollution and other non-industry interest groups (environmental
ngo’s, for example). A generalized version of this rent-seeking story -- what Macey has called
the political-support maximization model –presumes more broadly that politicians and
regulators choose legislation and regulation so as to maximize their net political support.162
This theory directly applies not only to explain regulatory behavior, but also to explain the
enactment of environmental legislation.163 Also the “shadow interest group” theory presented
by Keenan and Rubin explains why politicians may enact environmental regulation: demand
for regulation is sometimes represented by a rather vague demand from the public, rather than
by a well defined and active particular interest group. However, if an accident (e.g. an
environmental disaster) would happen, the shadow interest group would cease to be a shadow
group and become active and thus have all the characteristics of a normal interest group.
Knowing that shadow interest groups have the potential to become an effective lobby rational
politicians will respond to these groups in the same way that they will respond to normal
interest groups, even though the shadow groups have not organized.164
In applying this general approach to develop a positive theory of regulatory
centralization, the first and most important thing to recognize is that it is not environmental
regulation that is to be explained but rather the centralization, or federalization, of
environmental regulation. Even if environmental regulation may be seen as a paradoxical
triumph of diffuse, unorganized interests, centralization may be easily explained as arising
when there are large economies of scale and a generalized, majoritarian preference for
reduced pollution.165 That is, if the majority of voters favor reducing pollution, and they have
161

[cite to Yandle and similar things in the bootleggers and baptists tradition]
For a general version of this theory, see Gary Becker, A Theory of Competition Among Pressure Groups for
Political Influence, 98 Quart. J. Econ., 371 (1983).
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Wesley A. Magat, Winston Harrington, and Alan J. Krupnick, Rules in the Making: A Statistical Analysis of
Regulatory Agency Behavior (1986); Jason Johnston, A Game-Theoretic Analysis of Alternative Institutions for
Regulatory Cost-Benefit Analysis, __ U. Pa. L. Rev. __ (2001).
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Donald Keenan and Paul H. Rubin, Shadow interest groups and safety regulation, International Review of
Law and Economics, 21-36 (1988)
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Compare Revesz (The Race to the Bottom and Federal Environmental Regulation: a Response to Critics, 82
Minnesota Law Review, 585 (1997)) who equally argues that the logic of collective action suggests that
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(for whatever reasons) the political power to get such pollution reduction laws passed, then if
there are economies in environmental regulation, we should expect eventually to see pollution
reduction pursued by the cheaper, federal provider.
But this story is much too simple and sanguine. In both Europe and the U.S.,
centralized environmental regulation has generally always meant the imposition of minimum
standards for pollution reduction. For at least some jurisdictions, both within Europe and the
U.S., such minima are binding in the sense that they require more pollution reduction than the
jurisdiction would itself require were environmental standard-setting decentralized. Moreover,
as we recounted above, in both Europe and the U.S., centralized environmental laws are not
concerned mostly with the reduction of pollution that has clear transboundary effects, but with
the control of pollution that has primarily local, intra-jurisdictional impacts. Thus the goal of
the positive economic analysis of environmental federalism is to explain what may be called
the Paradox of Environmental Federalism: the imposition of uniform federal pollution
reduction standards on sub-federal jurisdictions who actually had quite different preferences
for environmental protection versus development and who would therefore have had widely
varying standards under decentralization. There are several potential economic explanations
for this Paradox, and it is to these that we now turn.
3.2.1. Development and the Demand for Environmental Protection: The Convergence
Thesis

The positive paradox of environmental federalism rests upon an assumption: that different
sub-federal units would indeed demand different amounts of pollution reduction, so that
uniform federal standards are indeed binding on at least some jurisdictions. The underlying
question is whether the establishment of federal minimum pollution standards simply hastens
something that would occur in any event: the convergence of environmental standards as a
consequence of converging levels of economic development and income. The idea here
(essentially the same as that behind the so-called environmental Kuznets curve) is that there is
little demand for environmental protection at low income levels and high environmental
quality, but as income and pollution increase as a jurisdiction industrializes, eventually the
jurisdiction achieves an income level and corresponding willingness to pay for environmental
scale free-rider problems and a loss of homogeneity of environmental interests at the federal level (see also
Revesz, ‘Environmental Regulation in Federal Systems’, in Somsen, H. (ed.), 1 Yearbook of European
Environmental Law, 1-35 (2000)).
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protection such that the jurisdiction requires cleaner technologies to be used. On this theory,
per capita pollution falls beyond some threshold level of per capita income.166 In terms of
regulation, beyond some point, the wealthier is a locality, the more stringent will be its
pollution control requirements.167

3.2.2. Federal Level Majoritarian Politics

The U.S. evidence thus reveals that two things were true during the great 1965-1975
period of American environmental federalization: new, income-driven demand for pollution
reduction in the most heavily developed, wealthiest states, and relatively great divergence
between developed and less developed regions in terms of both per capita income and
pollution levels. How then to explain the imposition of federal minimum standards? The most
simple explanation relies on majoritarian politics. Assuming a very general distribution of
preferred ideal levels of pollution control across federal jurisdictions equally balanced across
low, medium and high pollution control demanders (where jurisidictional demand is equal to
the preferred point of its median voter), a federal minimum standard equal to the ideal level of
the moderate jurisdiction will always achieve majority– as it is the ideal level of the moderate
jurisdiction and, since it is a minimum, it does not bind the high demanding jurisdiction from
regulating even more stringently.

168

This is a strikingly simple but powerful result. It shows

that there will be majority support for federal minimum standards even if there are no
interjurisdictional externalities that would justify such federalization; or, as Crémer and
166

There are various mixes of demand push and technology supply that can generate such an inverted V-shaped
relationship between per capita income and per-capita pollution. Compare, for example, Nancy Stokey, Are there
Limits to Growth?, 39 Int’l Econ. Rev., 1 (1998); John and Peccorino, An Overlapping Generations Model of
Growth and the Environment, 104 Econ. J., 1393 (1994).; William A. Brock and M. Scott Taylor, Economic
Growth and the Environment: Matching the Stylized Facts (Working Paper U. Wisconsin Econ. Dept. 2004). For
the original work suggesting such an inverted V-shaped relationship (the environmental Kuznets curve) see Gene
M. Grossman and Alan B. Kreuger, Economic Growth and the Environment, 112 Quart. J. Econ., 353 (1995).
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Gene M. Grossman and Alan B. Kreuger, Economic Growth and the Environment, 112 Quart. J. Econ., 353
(1995); William A. Brock and M. Scott Taylor, Economic Growth and the Environment: Matching the Stylized
Facts (Working Paper U. Wisconsin Econ. Dept. 2004).
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For a formal demonstration that this equilibrium holds both when the standard is chosen by a federal
referendum and when it is chosen by federal representatives who vote the preferences of the median voter in
their jurisdiction, see Jacques Crémer and Thomas R. Palfrey, Federal Mandates by Popular Demand, 108 J. Pol.
Econ., 905 (2000), and for an extension to consider the impact of local political processes, see Jacques Crémer
and Thomas R. Palfrey, Federal Mandates with Local Agenda Setters, 7 Rev. Econ. Design, 1434 (2002). In an
earlier paper, Jacques Crémer and Thomas R. Palfrey, In or Out? Centralization by Majority Vote, 40 Eur. Econ.
Rev., 43 (1996) show that centralization is virtually certain if voters are risk averse and have better information
about the federal median voter than about the median voter in their jurisdiction, and federal policy is determined
by votes among jurisdictional federal legislators who represent the preferences of the median voter in their
jurisdictions.
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Palfrey put it, that such “excessive interference” at the federal level is a “’normal’
consequence of the behavior of voters and a probably unavoidable feature of federal systems.
Local political fights have tendency to spill over at the federal level, as voters will try to have
their preferred policy imposed at both levels of government.”169
Although this model is positive – it explains federal level majority support for federal
minimum pollution control standards – it has normative implications. Note that while federal
minima make some voters worse off – low demanders in jurisdictions with low median
demand – it also makes some voters better off – high demanders in jurisdictions with low
median demand. Because the federal standards are too high for a substantial proportion of
voters in low-demanding jurisdictions, even if there are economies of scale in federal
provision, or federal provision helps to reduce interstate externalities (by reducing pollution
from low demanding jurisdictions that spills over into higher demanding places), it may still
generate a net welfare decrease relative to decentralized provision. 170
3.2.3 Federal Mandates as Regional Industrial Protectionism

The model of Crémer and Palfrey explains majority support for federal environmental
standards set at a level preferred by moderate jurisdictions and also explains who might
benefit from such standards (environmentalists who live in places where there is little local
demand for pollution reduction). But as public choice theorists have pointed out, during the
U.S. environmental era, some firms and industries also supported environmental
federalization. Such support exemplifies another important driver behind federalization: the
desire of older, more heavily developed and polluted jurisdictions (and industries with large
sunk investments in such places) to use federal mandates to lessen the competitive advantage
of less heavily developed and less polluted jurisdictions in attracting new industrial plants and
jobs. By lessening the competitive advantage of relatively pristine, unpolluted jurisdictions,
federal environmental mandates may serve as an instrument of industrial protection for older,
heavily polluted jurisdictions. The median voter in wealthier, but more heavily polluted
jurisdictions (Germany in Europe, New Jersey in the U.S.) may well prefer tough
environmental standards. Using federal mandates to require more pollution reduction than is
169

Crémer and Palfrey, Federal Mandates by Popular Demand, supra note __ at 906.
Crémer and Palfrey, Federal Mandates by Popular Demand (federal economies of scale); for a more formal
demonstration that even with interjurisdictional externalities, federal mandates may lower welfare relative to
decentralized provision, ssee Jacques Crémer and Thomas R. Palfrey, An Equilibrium Model of Federal
Mandates (draft of November, 2002).
170

42

Map 395/ys

locally desired in poorer, but less polluted jurisdictions (Spain or Greece in Europe, Georgia
or Alabama in the U.S.) is a way to lessen the comparative disadvantage of tough pollution
standards in the high demanding jurisdictions.
3.2.4. Environmental Federalization, Political Symbolism and Political Discretion

As we described earlier in our discussion of the stylized facts of European versus
American federal environmental regulation, in both the U.S. and Europe, centralized
environmental mandates often contain very vague but also very ambitious goals. For instance,
the U.S. Clean Water Act still declares national goals of “zero discharge” of pollutants into
the “waters of the United States,” and of making all those waters “fishable and
swimmable.”171 Such statutory goals are often criticized as unrealistic. Yet they have a
powerful underlying political logic that is important in understanding environmental
federalization.
The logic is this. Pollution reduction by an industry or large number of firms may
confer large aggregate benefits in the form of better health outcomes, improved recreational
opportunities and perhaps also improved ecosystem health, but those benefits are typically
very widely diffused and so may be individually small. Especially with interjurisdictional
pollution, the benefits of pollution reduction are also geographically widespread, and
interjurisdictional. The costs of pollution reduction, by contrast, are typically concentrated in
particular firms and industries located in particular states and regions. Hence while there is
clearly an incentive for federal level politicians to please voters who will benefit from
pollution reduction, federal level politicians who represent particular geographic districts may
also have constituents who will suffer very real costs from pollution reduction. Such
politicians would have every incentive to pass legislation that sets up broadly popular
pollution reduction goals, but which shifts the responsibility to other governmental branches –
sub-national government, federal regulators – for actually implementing those goals in
pollution standards and plant-specific permits that impose economic costs on firms, industries
and communities. Such a system – broad and ambitious statutory pollution reduction goals,
implemented by regulators and sub-national government – gives legislators the ability to say
that they have acted for the environment, while also reserving to them the discretion to
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intervene in the regulatory process to lobby against regulations that will be too costly for their
geographic constituents.172
A number of stylized facts about both U.S. and European centralized environmental
law confirm this model. First, and notably, it accords very closely with the very important role
that American Presidential electoral politics seemed to play in driving forward the great
Environmental era federal environmental laws.173 Second, it explains very well why the
American Congress chose to delegate so much responsibility for actually implementing and
enforcing federal environmental standards to the states: by so doing, Congress maximized
political support while taking account of the fact that the actual costs and benefits of federal
environmental standards vary greatly from one place to another.174
A similar story could be told about Europe as well: the key player in the European
legislative process, the European Commission, can make itself popular with broadly popular
pollution reduction goals. It is indeed the European Commission that takes initiative for
European legislative measures such as environmental directives. The actual implementation of
the broad goals formulated in a directive will subsequently be done at the national member
state level since the directive will have to be transposed in national member state laws.
Typically the members of the European parliament are ´greener´ than the environmental
ministers in the council. The elected members of the European parliament may thus have an
incentive to promulgate directives that may improve environmental quality European wide
whereas implementation measures will finally have to be taken at lower levels of government:
primarily by the national member states legislator and subsequently by administrative
agencies that will e.g. translate more stringent requirements into specific permit conditions.
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This model, which relies heavily on the work of political scientists Terry Moe, is set out in Jason Johnsotn,
Game Theoretic Analysis of Alternative Institutions for Regulatory Cost-Benefit Analysis, __ U. Pa. L. Rev. __
(2002).
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For this story, see E. Donald Elliott, Bruce A. Ackerman and John C. Millian, Toward a Theory of Statutory
Evolution: The Federalization of Environmental Law, 1 J. Law, Econ. & Org., 313 (1985).
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For this explanation of cooperative federalism in environmental regulation, see Jonathan R. Macey, Federal
Deference to Local Regulators and the Economic Theory of Regulation: Toward a Public-Choice Explanation of
Federalism, 76 Va. L. Rev., 265 (1990).
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4. Explaining, and Evaluating, European vs. U.S. Environmental Law in the Light of
Positive and Normative Economic Analysis of Regulatory Centralization
4.1 Is the Normative Case for Environmental Centralization Stronger in the U.S. or
Europe?: Some Suggestions, and Questions
While Europe continues to move toward fuller economic integration, it remains true
that the United States are much more fully integrated in an economic, cultural and political
sense than are the European countries. American regions do retain some distinctive cultural
features,175 and there are large differences across American regions in the value the residents
place on the environment (with the moutain West and Pacific coast areas highest, and the
Southern and Midwestern states lowest in such concern).176 But there are virtually no barriers
to capital mobility within the United States. While there are barriers, labor and residential
mobility are both relatively high in the U.S. and American states and localities actively
compete in offering varying packages of jobs, living standards, environmental and nonenvironmental amenities. Within Europe, by contrast, although capital is in particular much
more mobile than prior to the Maastricht Treaty (Treaty on European Union) of 1993,177 labor
and residential mobility remain lower than in the U.S.178
From the point of view of normative economics, these various factors combine to paint
a rather complex picture. Because capital mobility is lower within Europe than in the U.S.,
there is less reason to fear a regulatory race-to-the-bottom within Europe, and therefore –
other things equal -- less justification for environmental regulatory centralization in Europe
than in the U.S. On the other hand, because residential and labor mobility is so much lower
within Europe than in the U.S., there may be less reason in Europe to trust in Tiebout-type
interjurisdictional competition as force disciplining sub-federal governments to provide the
175

On this historical origins and surprising persistence of these, see David Hackett Fisher, Albion’s Seed (1990).
[here cite the line of surveys done by the Yale researchers]
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For a discussion of the measures taken during the 1990’s to open up capital flows by the countries of
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Enlargement (Kiel Institute of World Economics, Discussion Paper No. 908, February, 1999) and for a case
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level of environmental amenities favored by the median voter. There may well be significant
variation across European nations in voters’ preferences over environmental versus nonenvironmental public goods. But then again there is also substantial variation across U.S.
regions in voter preferences for environmental public goods, variation that is ignored, or
rather overridden, by uniform federal environmental standards.
Of course, both Europe and the U.S. are changing. When the great federal
environmental laws were passed, there were large differences in the level of economic and
industrial development across American regions. Those differences have narrowed
significantly; in particular, between 1970 and 1990, the heavily industrialized northeast and
Midwestern rust belt have actually become more rural, while the south and Rocky Mountain
west have become more urban.179 Given the systematic tendency for ambient levels of air
pollution to be significantly higher in urban versus rural areas,180 as the once relatively rural
and underdeveloped southern and Rocky Mountain areas have urbanized, they have come to
have pollution problems that they did not have when the federal environmental laws were
passed in the early 1970’s. Ironically, perhaps, while uniform federal environmental standards
may have suppressed large regional differences in preferences in 1970, regional preferences
may now be much more similar, so that in the U.S., the case for uniform federal
environmental laws may be much stronger now than it was when those laws were passed
thirty years ago.
In Europe, enlargement of the Union has resulted in the application of uniform
European pollution standards to countries at radically different stages of economic
development. During the early and mid 1980’s, when EU environmental policy exploded in
hundreds of pieces of environmental legislation, there were significant cross-national
differences in levels of industrial development and pollution, but enlargement of the EU since
the Maastricht Treaty has vastly increased those differences.181 The welfare consequence of
179

According to the U.S. Census Bureau, Historical Decennial Census, available at
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For a recent study comparing ambient levels of fine particulate pollution in rural, urban (and background,
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carbonaceous aerosol particles in the urban airshed during those seasons, see Roger L. Tanner, et. Al., Regional
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Countries, p. 27.

46

Map 395/ys

having uniform European environmental standards apply to such very different places
depends upon the answers to a number of questions: How similar are the environmental
preferences of people in Poland or Slovakia, for example, to those of people in Germany and
the Netherlands? And what are the ambient levels of pollution in such very different
countries? To what extent would national governments in the newly acceded countries act to
regulate environmental pollution in a way favored by the median voter? And to what extent
has increased capital mobility within the EU made the race-to-the-bottom a real concern in the
new and enlarged EU? Answers to these questions will be crucial for the normative evaluation
of future EU environmental policy.

4.2 The Paradox of Centralized Environmental Regulation for Local Environmental
Problems
What we take to be the great paradox raised by both American and European
centralized environmental regulation is that whereas perhaps the primary economic motive
and justification for such centralization is the need to better regulate interjurisdictional
pollution, in reality both U.S. federal and European environmental regulations are directed at
primarily local pollution problems – that is, pollution that does not in fact spillover across
state lines. Moreover, where very basic cost-benefit economics would dictate varying
pollution standards – with less developed, less polluted places allowing more pollution
(because damages from pollution are less) and more heavily polluted places having tougher
standards – U.S. federal and European centralized environmental regulations generally require
uniform pollution reductions, regardless of local costs and benefits. How then to explain the
emergence of such inefficient uniform centralized standards?
4.2.1. The Choice for Uniform Technology-Based Emission Standards: Regulatory
Protectionism in the EU vs. the U.S.
As discussed in Section 3, a powerful positive force behind uniform central
environmental standards are the industries and governments of heavily developed, heavily
polluted jurisdictions. For industrialized, polluted jurisdictions, the imposition of uniform
emission standards upon less developed jurisdictions is a way to lessen the competitive
disadvantage to them from cleaning up their own pollution problems, and therefore constitute
a form of regulatory protectionism.
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There is powerful evidence of regional protectionism in a number of American federal
environmental statutes. This theory finds dramatic supporting evidence in the Prevention of
Significant Deterioration (PSD) provisions of the U.S. Clean Air Act. Originally implied into
the Act by the U.S. Supreme Court and subsequently included in the law in the 1977
Amendments, the PSD provisions impose air pollution control standards on those regions of
the U.S. that already meet the national ambient air quality standards and which therefore
could, were it not for the PSD provisions, allow new industries to locate within their borders
and pollute at will without violating national standards. As Pashigian has demonstrated in his
classic study of the PSD provisions, the imposition of such federal mandates on relatively
pristine and unpolluted regions of the U.S. was a major goal of federal legislators from the
older and more heavily polluted U.S. states and legislative districts.182
Similarly in Europe, there have been a number of instances in which industries183 in
heavily industrialized and heavily regulated countries such as Germany and the Netherlands
have lobbied for the EU to adopt their own tough national standards as EU standards, so as to
ensure that they are not placed at a competitive disadvantage relative to industries in less
heavily regulated EU countries such as Spain.184 In 1983, Germany enacted its Large
Combustion Plant Regulation, a technology-based law setting stringent limits on the air
emission of sulfur dioxide and nitrogen dioxide from new plants and requiring retrofitting of
existing plants (and a year later extended to smaller facilities).185 Only after passing this tough
domestic law did Germany begin to actively pressure the EC to adopt a directive requiring
that German standards be met throughout the EC. These efforts succeeded when in 1988, the
EC issued a directive on Large Combustion Plants requiring country-specific reductions in air
emissions.186
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Another example of such evidence of such interest group behaviour, is provided by the
is the European Directive on Integrated Pollution Prevention and Control.187 Had this
directive aimed to achieve a harmonization of ambient environmental quality across Member
States, then given that location-specific circumstances may differ systematically across
nations, facility-specific emission limit values needed to reach a similar quality would of
course differ as well. Such a directive would have been to this disadvantage of industries in
countries that already have strict facility-specific emissions limits, such as Germany. Precisely
as predicted by this analysis, in the negotiations leading to the Directive on Integrated
Pollution Prevention and Control, industries in heavily regulated countries such as Germany
and the Netherlands opposed an ambient environmental quality-based approach, while those
in countries with systematically different hydro-geological conditions, such as the UK,
favoured such an approach.188 As with US federal environmental laws, interest groups in more
heavily industrialized, and heavily regulated countries have generally prevailed at the
European level, with the IPPC (and other European) directives providing for the
harmonisation of emission limit values rather than ambient environmental quality
standards.189
Political scientists point at the fact that the EU parliament is largely in favour of strict
detailed laws as a tool to constrain the Member States. The reason is that Member States
distrust each other and worry that some may not implement environmental directives
effectively. That is also why Member States via the Council of Ministers are in favour of
increasing competences for the Commission to take action against Member States before the
ECJ in the case they would not implement European environmental law appropriately.190
Looking at the economic criteria for centralization presented in section 3 one has the
impression that more particularly the fear that some Member States may not adequately
implement environmental directives, thereby creating a competitive advantage for their
industry, seems to be an important motivation at least for restricting the discretion of Member
States by making the rules in directives more precise and strict and increasing actions against
Member States in case of a lacking implementation.
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The political-economic story that has played out in Europe over the choice between
uniform, industry-specific emission limits versus ambient environmental quality standards is
thus very similar to that which has occurred in the US. One may question, however, whether
the game had quite the high stakes in Europe that it has had in the US. In the U.S., there is a
federal regulatory agency, the EPA, backed by the US Department of Justice, that is in a
position to take over the job of both writing and enforcing facility-specific permits that
implement nationally uniform, technology-based pollution standards. In Europe there is no
comparable European-level regulatory agency with the police power to conduct facilityspecific inspections and then undertake enforcement actions in court. For this reason, even
facility-specific emission limits may not really help polluters in the most heavily regulated
European countries, since the enforcement of those standards in less heavily regulated
countries is ultimately in the hands of domestic, rather than centralized European enforcement
authorities.191 Hence, it may be that the desire of the more heavily regulated Member States
for such site-specific standards may well be something done in the expectation of the future
development of a centralized, European environmental regulatory agency with full
enforcement authority. Moreover, one can also understand that it would more particularly be
the more heavily regulated member states that would lobby for a stringent enforcement of
European Law at the member state level.
4.2.2 -- Environmental Regulatory Centralization as an Inevitable Consequence of
Divergent Development in Majority-Rule Federations
Recall that on the model of Crèmer and Palfrey, federal minimum standards are a more
less inevitable consequence of majority rule in a federal system where jurisdictions can be
arrayed as low, medium or high demanders of the public good in question. In both Europe and
the U.S., centralized environmental regulation was a product of precisely such majority-rule
legislative politics, and in both places, centralized regulation arose when the relevant
jurisdictions were indeed quite diverse in their preferences for environmental protection.
Hence we believe that one part of the answer to the apparent paradox of uniform centralized
environmental minimum standards for essentially local environmental problems is quite
simple: because those minimum regulatory standards were what the median jurisdiction
wanted, they were the majority-rule choice in the central legislature.
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In the United States, for example, when the major federal pollution air and water
pollution minimum standards were enacted in the early 1970’s, there were vast differences in
the level of economic development attained in different national regions, with the Southeast
and interior West still with average wages, incomes and general levels of development that
were much lower than in the older developed Northeastern, Midwestern and Pacific coast
regions.192 On an aggregate level, the evidence does indicate that the peak years of the
American Environmental movement, 1965-1975 may well have been a very special time: a
period when the accumulated environmental degradation caused by rapid postwar industrial
growth became strikingly obvious just as in the more developed regions of the country, per
capita income had reached the threshold level where the willingness to pay for pollution
reduction was sufficiently high to generate a demand for tougher environmental
regulations.193
But there were striking interjurisdictional differences in willingness to pay for
pollution reduction when the American federal environmental laws were passed, and those
differences have persisted to a perhaps surprising degree. Overall, the existing informal and
more formal evidence from the U.S. shows that beyond some threshold income level, the local
(that is, state level) demand for pollution control does increase. But the evidence also
indicates that per capita income alone does not fully explain interstate variation in pollution.
For sulfur dioxide (S02) emissions, there appears to be a clear inverted V-shaped relationship,
with two categories of U.S. states: those with low to middle income, where S02 emissions
increase with economic growth, and high income states, where pollution begins to decline.194
But income alone does not account for interstate variation. Within the set of rapidly growing
states, emissions of nitrogen oxide and sulfur dioxide have peaked at quite widely varying per
capita income levels.195 Although they have rapidly grown since the 1970’s, a
disproportionate number of southern states have passed state laws that forbid state
192
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environmental standards that are tougher than federal minima.196 Whether such interstate
heterogeneity is due to differing degrees of urbanization, climate or unobserved cultural
factors remains to be explained.
A similar trend can of course be described as far as Europe is concerned: most of
environmental regulation in the western-European states only emerged after the ´golden
sixties´. The early sectoral environmental laws (aiming at protection of e.g. surface waters)
date in e.g. Belgium, Germany, France and the Netherlands from the 1970´s.197 At that period
apparently economic development had led to such a level of wealth that a demand for
environmental protection was generated. Economic development in southern states was, also
due to political instability (e.g. in Spain and Greece) still falling far behind. Only when, inter
alia as a result of joining the European Union the level of economic wealth in the southern
states increased substantially was a demand for environmental protection generated (of course
also because they were forced to environmental protection as a result of the implementation of
European directives).
A similar pattern can be expected for the middle and eastern European new member
states: where their priority may now lay with economic development the demand for
environmental protection can be expected to be low. Hence one can equally expect great
difficulties were the European Commission indeed to enforce the environmental acquis
seriously upon those new member states. However, one can equally expect that when in the
new member states economic development increases this will also generate a demand for
tougher environmental regulations, or within the EU context, a willingness to implement
European environmental directives more seriously.
4.3 EU Enlargement as a Natural Experiment in the Logic and Limits of
Environmental Federalism
The enlargement of the EU may provide a natural experiment testing alternative
positive theories of environmental regulatory centralization. One’s first thought might be that
the addition of relatively less developed nations such as Slovokia and Poland – countries with
relatively cheap and abundant land, labor and other inputs to the production process – would
heighten the protectionist motive for environmental regulatory centralization. But such a
conjecture depends upon the implicit assumption that cheap resources would confer a
competitive advantage upon firms based in countries such as Poland as they competed against
196
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firms based in wealthier, already industrialized countries such as Germany and France. This
assumption essentially takes the new central and eastern European EU members to be more or
less akin to the Southeastern states in the U.S.
It is not yet clear whether such an analogy is correct. While it does seem as if capital is
increasingly moving from older, developed EU countries into the new member states – thus
threatening job loss and dislocation in the older, developed countries – it does not appear that
there are actually new, competitive firms forming in the new, formerly communist nations.
Capital mobility in Europe – in particular between eastern and western Europe -- has
increased spectacularly,198 although the direction is certainly not always from west to east and
the reason is mostly not environmental. There is, for example, the well-known phenomenon
of increased labor migration from eastern European countries like Poland to western
European countries like Belgium and the Netherlands 199 and there are equally some stories of
western European companies moving to the east. Already before the enlargement, there were
large foreign direct investments in eastern European countries.200 After enlargement, this
process has of course increased, and it takes a variety of forms, for example Dutch transport
companies installing themselves in eastern Europe201 and German chemical companies
investing in eastern Europe. Indeed, western European firms (as well, of course, as American
and Asian) firms are investing in new plants and facilities in the new EU nations.
However, the reasons as advanced by industry for this move towards eastern Europe
are mostly related to lower taxes and labor costs. Average labor costs in the new member
states’ chemical industry are only 5 euro an hour as opposed to 27 euro in the EU 15.202
However, it is equally reported that the run to EU membership already spurred investments in
compliance technology with environmental regulations. Hence, a recent Deutsche Bank
research report argues that the increase in environmental standards has proved a handicap for
the chemical industry in eastern Europe, thus explaining the increased investments by German
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chemical industry in the new member states.203 Such firms would if anything have an
incentive to favor environmental regulatory decentralization, so that they can take advantage
of lax environmental standards in new and only recently developing member states. The
question is whether enlargement has indeed lead to such a decentralized, weakening of
standards. Such a weakening could occur either through formal exceptions granted by the. the
EU Commission for the environmental acquis to new member states, or through lenient
enforcement.. There is however, little evidence of formal exceptions. In the Accession Treaty,
there are usually some exceptions, but most of these relate to issues such as e.g. free
movement, but not to environmental issues. The environmental acquis is therefore in principle
applicable to new member states as well. Moreover, many new member states had a long
transition period to adapt their legislation to EU norms before formal accession. Today, at
least formal norms are not less stringent (as far as EU environmental law is concerned) in the
east than in the west.
Leniency for new, eastern members could also arise in the field of enforcement. Work
by Börzel as well as an even more recent annual survey on the implementation and
enforcement of community environmental law in 2005 (published on 8 September 2006)
however shows that proceedings are equally instituted against old and new member states,
both for non-communication infringements and for non-conformity infringements.204
Remarkably, it appears to be the old member states (such as France and Italy) that lead the top
as far as infringement proceedings are concerned. However, one always has to be careful with
interpreting these numbers: even if there were formal implementation of EU environmental
law in all new member states (which would explain why they are not confronted with more
cases than against the EU 15), one has to keep in mind that the EU can merely control the
formal implementation, i.e. whether national law complies with EU environmental directives.
Whether in practice the legislation implementing EU environmental law is also effectively
enforced is much harder for the EU Commission to control. It is also harder to measure:
indeed, in our view, a crucial question for further research is the extent to which there is
actual uniformity in the national enforcement of EC environmental directives that have been
formally implemented in national law.
Moreover, unlike the era of environmental regulatory centralization – where heavily
developed jurisdictions in both the U.S. and Europe were also industrial, with many relatively
203
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labor dependent industries – many of the wealthiest and most pro-environmental European
nations have already shifted away from labor-intensive production. It is not Germany, the
Netherlands and similar countries that face a threat from the cheap labor and resources offered
by new central and eastern European member states, but rather Spain, Portugal and Greece,205
countries whose industries actively compete in the labor intensive areas where the new EU
members also have a relative advantage. But of course, countries such as Spain should
themselves have been reluctant to fully implement and enforce the tough and ostensibly
uniform European environmental standards. Hence the enlargement of the EU creates a
situation where the protectionist motive for environmental regulatory centralization is
basically absent. If protectionism is indeed an important force behind the movement for real
environmental regulatory centralization – for uniform standards that are actually implemented
and enforced uniformly across the federation – then we should see relatively little concern
with lax environmental standards in the new EU nations.
5. Concluding remarks
We have attempted to analyze environmental federalism in two seemingly entirely
different legal systems, the US on the one hand and the European Union on the other hand.
Such a comparison is, repeating the quote by Krämer in the introduction, ‘necessarily
misleading.’206 There are of course large differences between the two systems; indeed even in
the language one notices the dangers of comparison. For example, when an American scholar
refers to ‘national standards,’ he refers to federal standards as compared to local or state
standards; for a European scholar a ‘national standard’ necessarily refers to a standard set by
the national Member State as opposed to either a local or a European standard.
Despite these institutional differences, we believe that the comparative exercise is
informative and illuminating. Perhaps most strikingly, although the law and economics
literature has recommended that when externalities cross (member) state borders it becomes
especially important to shift powers to a regulatory level which has jurisdiction over a
territory large enough to adequately deal with the problem207, in neither Europe nor in the
U.S. has centralized environmental regulation really been focused at such interjurisdicitonal
205
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pollution problems. From an economic perspective both US federal and European
environmental law are much more extensive than might possibly be necessary to cure an
interstate externality. Hence, as the stylized facts in section 2 showed, centralization both in
the US and in Europe in environmental matters goes much further than the economic
literature has summarized in section 3 predicts.
As we have seen, in both Europe and in the US, the (central) courts have struck down
as unconstitutional (or as violating the European Treaty) state (or national Member state)
environmental laws that impose too large a burden on interstate trade. The ultimate efficiency
of those judgments depends very much on the specific circumstances. It may well be that the
ECJ’s Dusseldorp decision prevented national authorities from shifting all waste streams to
one monopolistic waste treatment facility, so that the decision promotes economies of scale
and competition. On the other hand, the US Supreme Court’s cases promoting the interstate
market in waste have almost surely cut local incentives to reduce and recycle solid waste.
While efficiency effects may be unclear, what does seem clear to us is that by promoting the
market for the transboundary shipment of waste, the Supreme Court and the ECJ have made it
more difficult for states (or Member states) to pursue the goal of becoming self-sufficient in
waste production and disposal. Also political scientists show that there is a remarkable
parallel in developments in environmental federalism in both Europe and the US in that the
institutional structures of both the US and Europe suggest the development of more
centralized detailed regulation based on rules which leave little discretion to Member States
combined with a litigious approach to enforcement. It fits into a pattern which is characterized
by Kelemen as ‘regulatory federalism’ whereby federal centers use litigation to constrain
reluctant (Member) states. 208
Another adverse consequence of the pro-federalization stance of the US courts is that
by broadly implying the pre-emption of state and local environmental laws by federal
environmental laws, the US federal courts have created a situation where, when federal
regulations are not adequately enforced, there is no longer the possibility of that state and
local regulators will step into the gap. In the EU, it is instead the reverse problem that arises in
the sense that since the EU has no EPA with enforcement powers, it is dependent upon
Member states who implement and subsequently enforce European law. The danger therefore
in Europe is not so much that Europe would ‘pre-empt’ national law, but rather that Member
states would (for a variety of reasons) decide not to implement or enforce European law. The
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fact that European law depends for its effectiveness upon enforcement by the Member states
is by many considered as the most important weakness of European environmental law today.
This contrasts sharply with the US where the federal EPA has direct enforcement power and
can (at least in theory) if necessary control directly environmental quality in the states.
Given the different institutional structure, our analysis equally made clear that in
Europe environmental standards are not merely defined by one institutional system or court,
but rather that a complex variety of different legislators and courts at various levels play a
role. If there were a case concerning transboundary water pollution, national judges may use
European law to discuss the lawfulness of emissions by foreign polluters. Moreover, victims
who cannot get satisfaction within either the member state or the EU still have the possibility
of arguing that their exposure to polluting activities constitutes a violation of the right to
private life guaranteed by Article 8 of the European Convention on Human Rights.
Our paper has attempted to use the economic analysis of law to provide some
explanation for the paradox that both in the US and in Europe centralized environmental
regulation is concerned primarily with

seems to take place to cure largely local

environmental problems. We have argued, using traditional public choice theory, that this can
to an important extent be explained by the relative size of relocation costs. Especially in the
US, capital, labor and residency are highly mobile, and there may well be (as the most recent
empirical evidence seems to show), a considerable risk of a race to the bottom. This may
both explain and justify to some extent centralization in the US.. The story in Europe appears
to be more complicated: cultural, linguistic and (at least in the past) legal and institutional
barriers largely prevented interjurisdictional mobility of capital, labor and residency.
European industry in western and Nordic countries like Denmark (and to some extent)
Germany and the Netherlands may have been confronted with a median voter requiring a high
level of environmental protection. Where possibilities for capital mobility were traditionally
low in Europe, industry did not have the option (as in the US) to move to a jurisdiction where
the demand for environmental protection would be lower. Hence, this lower capital mobility
also lead to a lower risk of a regulatory race to the bottom in Europe. At the same time, it
explains that industry in countries with a high demand for environmental protection would
lobby to impose though standards on competitors in other jurisdictions, thus benefiting from
their higher level environmental regulation by effectively creating barriers to entry e.g. for
southern competitors.
However, we believe that with the enlargement in 2004 and a continuing increase in
interjurisdictional mobility of at least capital and labor, the European story may be changing.
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Facing touigh environmental standards in traditional member states, industry could now
benefit from increased interjurisdictional mobility e.g. by moving to eastern Europe. Even
though eastern European member states formally also have to comply with the same
environmental acquis communautaires, practical enforcement of environmental law at the
grass route level may be less though than in the old 15 member states. If this were the case,
one could expect a decrease of lobbying activities in favor of centralization at the European
level: Industry would now favor decentralization so as to be able to take advantage of less
stringent environmental standards in the east. Paradoxically, perhaps, EU enlargement may
mean that the increasing Europeanization of environmental law is coming to an end.
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