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The United States, Israel, and Unlawful Combatants
Curtis A. Bradley *

This essay considers how members of a terrorist organization should be
categorized under international law when the organization is engaged in an armed
conflict with a nation. In particular, the essay discusses whether these members can
properly be categorized as a type of “combatant” or whether they must instead always be
categorized as “civilians.” The proper categorization can have significant implications
for the nation’s authority under international law to subject members of a terrorist
organization to military targeting and detention. The United States and Israel currently
have different legal approaches to the question, and the essay will explore and comment
on these differences.
Background
The starting point for thinking about the proper categorization of individuals
involved in an armed conflict are the four Geneva Conventions that were negotiated
shortly after World War II. The Third Geneva Convention, which governs the treatment
of prisoners of war, and the Fourth Geneva Convention, which governs the treatment of
civilians during wartime, are especially relevant. Both the United States and Israel
ratified the Conventions in the 1950s. There are also two Additional Protocols to the
Conventions that were negotiated in the 1970s. Although neither the United States nor
Israel is a party to the Protocols, some provisions in the Protocols may reflect customary
international law that is binding on non-parties.
According to many international law commentators, and (at times) the
International Committee of the Red Cross (ICRC), the Geneva Conventions allow for
only two categories: lawful combatants, and civilians. Article 4 of the Third Geneva
Convention states that prisoner of war (POW) protections apply to both the armed forces
of a party to the Convention, as well as to a party’s militia or other volunteer corps if they
meet four conditions: they must be “commanded by a person responsible for his
subordinates”; have a “fixed distinctive sign recognizable at a distance”; carry their arms
openly; and conduct their operations “in accordance with the laws and customs of war.”
Those who argue that there are only two categories contend that anyone who does not
qualify as a POW – in other words, anyone who is not a lawful combatant – is a civilian,
and their treatment is regulated by the Fourth Geneva Convention. As stated in the ICRC
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commentary for the Fourth Geneva Convention, “There is no intermediate status; nobody
in enemy hands can be outside the law.” 1
Not surprisingly, the standards for military targeting and detention differ between
the categories of lawful combatants and civilians. For lawful combatants, a nation may
target all members of the enemy’s armed forces (except medical and religious personnel),
regardless of whether they happen to be participating in hostilities at the time of
targeting. In addition, the nation may capture and detain all members of the armed forces
until the end of hostilities, without any individualized showing of necessity. Civilians, by
contrast, may be subjected to military targeting only “for such time as they take a direct
part in hostilities.” 2 As for detention, civilians may be “interned” without trial “only if
the security of the Detaining Power makes it absolutely necessary,” and the internee must
be released “as soon as the reasons which necessitated his internment no longer exist.” 3
The U.S. and Israeli Approaches
Both the United States and Israel have had to confront the question of how to
categorize members of a terrorist organization, but their legal approaches have differed.
After the September 11, 2001 attacks, the United States categorized members of the Al
Qaeda terrorist organization as “unlawful combatants,” and the United States claimed that
this categorization meant (among other things) that members of the organization could be
subjected to military targeting and detention just like more traditional combatants, except
that they were not entitled to the protections accorded to POWs in the Third Geneva
Convention (such as immunity from prosecution for their combat activities). The United
States thus contested the claim that anyone who does not qualify as a POW is
automatically a civilian. According to the U.S. position, there are three categories in
international humanitarian law rather than two: lawful combatants, unlawful combatants,
and civilians.
Despite imposing certain procedural restrictions on the government, U.S. courts
have so far accepted this three category approach. In Hamdi v. Rumsfeld, for example, a
plurality of the Supreme Court stated that “[t]he capture and detention of lawful
combatants and the capture, detention, and trial of unlawful combatants, by ‘universal
agreement and practice,’ are ‘important incident[s] of war.’” 4 This detention authority,
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the plurality further explained, lasts for “the duration of the relevant conflict.” 5
Similarly, in Hamdan v. Rumsfeld, despite invalidating on statutory grounds the military
commission trial system that the Bush Administration had set up at Guantanamo, the
Court made clear that it viewed the conflict between the United States and Al Qaeda as
an “armed conflict” under international law, and the Court said that “[the petitioner] does
not challenge, and we do not today address, the Government’s power to detain him for
the duration of active hostilities.” 6
In addition, although the Obama Administration has announced that it does not
intend to use the term “enemy combatants” in defending its military detention policy, this
labeling change appears limited to domestic constitutional issues rather than international
law issues, and the Administration has continued to claim the right under international
law to treat members of Al Qaeda as combatants rather than civilians. Thus, the
Administration has argued that “Article 4 [of the Third Geneva Convention] does not
purport to define all detainable persons in armed conflict” and instead simply “defines
certain categories of persons entitled to prisoner-of-war treatment.” 7 A contrary
conclusion, the Administration has contended, “would improperly reward an enemy that
violates the laws of war by operating as a loose network and camouflaging its forces as
civilians.” 8
By contrast, the Israeli Supreme Court has endorsed the two category approach.
In its December 2006 decision in Public Committee Against Torture v. State of Israel, the
court considered the legality of Israel’s policy of targeted killing of members of terrorist
organizations involved in the planning, launching, or execution of terrorist attacks against
Israel. In rejecting the Israeli government’s argument that the court should recognize an
“unlawful combatant” category under international law, the court concluded that “the
data before us are not sufficient to recognize this third category.” The court then
proceeded to consider the circumstances under which civilians may be subjected to
targeted killings. In its June 2008 decision in A. v. Israel, the court addressed the legality
of Israel’s terrorist detention law, and it once again purported to apply a two category
approach. Although Israel’s detention statute specifically refers to “unlawful
combatants,” the court concluded that, under international law, individuals falling into
that classification are simply within a sub-group of the category of civilians. The court
then proceeded to consider the circumstances under which civilians may be detained.
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Problems with the Two Category Approach
Although the two category approach has substantial support among international
law commentators, there are a number of reasons to question it. First, this approach may
create perverse incentives. One of the central purposes of the laws of war is to encourage
fighters both to distinguish themselves from civilians and to avoid attacking civilians.
Under the two category approach, however, a nation engaged in an armed conflict has
less ability to target and detain fighters who fail to wear uniforms or who purposefully
target civilians than if those fighters observe the principles of distinction. The two
category approach thus seems to reward the very conduct that the laws of war are
designed to prevent. 9
Second, the conception of “civilians” in the Geneva Conventions does not fit well
with the reality of an armed conflict with a terrorist organization. While the Conventions
envision that civilians might sometimes take part in hostilities, they envision that this
combatancy is a temporary deviation for these individuals, and that there is some separate
group of full-time fighters. For a terrorist organization engaged in an armed conflict with
a nation, however, the involvement of the members of such an organization in hostilities
is not some temporary deviation from their normal circumstances. Thus, the time
between terrorist attacks does not constitute a reversion to non-combatancy – rather, that
time is simply part of the planning and waiting associated with the terrorism itself. Nor
is there any separate set of full-time fighters – the members of the terrorist organization
are themselves the full-time fighters.
Third, if members of a terrorist organization are considered to be civilians and
thus immune from targeting except when directly participating in hostilities, it may be
difficult to stop them from moving in and out of hostilities – the so-called “revolving
door” problem. 10 The members of a terrorist organization thus may “enjoy the best of
both worlds – they can remain civilians most of the time and only endanger their
protection as civilians while actually in the process of carrying out a terrorist attack.” 11
For example, the two category approach might mean that Al Qaeda military recruits
training in Afghanistan could not be targeted because they are not lawful combatants and
have not yet directly participated in hostilities. To take an even more extreme example,
the two category approach might mean that, after the September 11 attacks, the United
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States lacked the power to target Osama bin Laden, because he was no longer directly
participating in hostilities. 12
Finally, the two category approach threatens to undermine a nation’s inherent
right of self-defense. Both the UN Security Council and NATO appeared to recognize
after the September 11 attacks that a nation’s right of self-defense can be triggered, at
least in some instances, by terrorist attacks. 13 But once the attack is over, the two
category approach seems to suggest that the attackers are no longer subject to a counterattack because they are no longer directly participating in hostilities, thereby negating the
right of self-defense. As one commentator notes, under the two category approach “the
right of self-defence under Article 51 of the UN Charter following an armed attack by a
terrorist group may become meaningless.” 14
Text of the Geneva Conventions
We might need to accept these problematic consequences if the two category
approach were mandated by the relevant text of the Geneva Conventions, but it is not. In
the four original Geneva Conventions, the strongest textual argument for the two
category approach comes from Article 4 of the Fourth Geneva Convention. That Article
states that those who find themselves in the hands of a party to an armed conflict or an
occupying power are “protected persons” covered by the Fourth Geneva Convention (that
is, civilians). It then carves out from its coverage persons covered by the other Geneva
Conventions, including POWs. The negative implication, the argument goes, is that if
someone does not fall within the protections of the other Conventions, they are covered
by the Fourth Geneva Convention as a civilian.
This textual argument does not work, however, in the context of a conflict against
a terrorist organization, for two reasons. First, most of the Fourth Geneva Convention,
including Article 4, applies only to armed conflicts between parties to the Convention and
situations of military occupation in the territory of a party, and thus does not apply to a
conflict between a party and a non-state terrorist organization. Second, Article 4 also
carves out from its coverage individuals from states that have normal diplomatic relations
with the detaining nation, something that will often be the case for members of a terrorist
organization – it is generally the case, for example, in the conflict between the United
States and Al Qaeda. 15
The textual argument is also undercut by Common Article 3 of the Geneva
Conventions, which regulates “non-international” armed conflicts. The two category
12
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approach would suggest that everyone who fights in a non-international armed conflict
(such as a civil war) is a civilian, since the POW provisions in the Third Geneva
Convention apply only to conflicts between nations. Common Article 3, however,
expressly envisions the detention of enemy armed forces: it states that its protections
extend to persons, including “members of armed forces,” who have been taken out of
combat for any reason, including “detention.” State practice since the adoption of the
Geneva Conventions also provides many instances in which combatant detention
frameworks have been used during non-international armed conflicts. 16
Provisions in the First Additional Protocol to the Geneva Conventions also appear
to assume a third category. For example, Article 75 refers to individuals “in the power of
a Party to the conflict” who are not entitled to the protections of the Conventions, and
Article 45 provides that “[a]ny person who has taken part in hostilities, who is not
entitled to prisoner-of-war status and who does not benefit from more favourable
treatment in accordance with the Fourth Convention shall have the right at all times to the
protection of Article 75 of this Protocol.” These provisions seem clearly to envision that
there will be individuals who are neither lawful combatants nor civilians. Indeed, in
referring to provisions such as these, the ICRC has implicitly acknowledged that there is
a third category. 17
Stretching the Civilian Category
At least some of the problems associated with the two category approach can be
addressed by broadly interpreting the authority of a state to target and detain civilians,
and this is essentially the path taken by the Israeli Supreme Court. In the Public
Committee Against Torture decision, the court broadly interpreted the circumstances
under which a member of a terrorist organization should be viewed as directly
participating in hostilities and thus subject to targeting. Among other things, the court
reasoned that this concept includes persons who plan and direct hostile actions as well as
those who carry them out, and that those involved in ongoing terrorist activities are
subject to targeting even during the time in between hostile acts. In the A. v. State of
Israel decision, the court held that members of a terrorist organization can be subjected to
administrative detention even if they have not participated in hostilities, as long as they
have “made a significant contribution to the cycle of hostilities in its broad sense.”
Applied aggressively, these standards come close to treating active members of a terrorist
organization as equivalent to enemy armed forces in a traditional armed conflict, without
the benefit of POW protections – that is, it comes close to what is allowed under the three
category approach. This sort of stretching of the civilian category might in fact be
inevitable when the two category approach is applied in this context.
16

See Robert Chesney & Jack Goldsmith, Terrorism and the Convergence of Criminal and
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While avoiding some of the anomalies discussed above, this stretching of the two
category approach has its own potential drawbacks. In particular, it poses the danger of
undermining the protections of true non-combatants in more traditional conflicts. The
protection of such non-combatants is one of the “cardinal principles” of modern
international humanitarian law. 18 If concepts such as “direct participation” are expanded
to accommodate the unique features of an armed conflict with a terrorist organization,
this protection may be eroded. As Kenneth Watkin has noted, “[t]he danger of
identifying [unlawful combatants] with ‘civilians’ as a matter of law is that it has
significant potential to undermine the protection that true non-participants in conflict
have and require during armed conflict.” 19
This stretching is also likely to put the nation at odds with widespread views
among international lawyers about the scope of military authority vis-à-vis civilians.
Many commentators have a narrow view of concepts such as “direct participation in
hostilities.” 20 This leaves a nation like Israel vulnerable to significant legal criticism for
its targeted killing and detention policies. 21 Moreover, even after stretching the civilian
category, a nation faced with an ongoing conflict with a terrorist organization may still
find it necessary to deviate from the two category approach. Many commentators in fact
accuse Israel of doing precisely that – for example, in connection with military operations
against Hamas in Gaza. 22
One potential advantage of insisting on the two category approach is that it seems
to be more grounded in existing treaties – namely, the Geneva Conventions – and thus
potentially is more respectful of international law. It is at least debatable, however,
whether it is more respectful of international law to stretch existing treaties in ways that
many people find problematic or to acknowledge that the treaties have some limitations
and that a new framework needs to be developed. As noted below, if done in a certain
way that builds upon the agreed-upon principles in the treaties, it is possible to imagine a
three category approach actually being more respectful of international law. Moreover,
by acknowledging that that the existing categories of lawful combatants and civilians do
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Killing in Contemporary Armed Conflict, in NEW WARS, NEW LAWS?: APPLYING THE LAW OF WAR IN
21ST CENTURY CONFLICTS 162 (David Wippman & Matthew Evangelista eds., 2005).
20

See, e.g., HELEN DUFFY, THE “WAR ON TERROR” AND THE FRAMEWORK OF INTERNATIONAL
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support for, or affiliation to, the adversary.”); Yael Stein, By Any Name Illegal and Immoral, 17 ETHICS
AND INT’L AFFAIRS 127, 129 (2003) (arguing that “as soon as [civilians] cease [engaging in hostilities] they
regain protection”).
21

See, e.g., Kristen E. Eichensehr, On Target? The Israeli Supreme Court and the Expansion of
Targeted Killings, 116 YALE L.J. 1873 (2007).
22

See, e.g., David Luban, Was the Gaza Campaign Legal?, 31 ABA NAT’L SEC. LAW REPORT 2,
5-6 (Jan./Feb. 2009).
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not answer the hard questions, a nation is likely to expose itself to greater scrutiny, and
thus more accountability, than if it purports to be operating under preexisting rules.
The two category approach might also seem to be more determinate. But this
determinacy is largely illusive in the context of a conflict with a terrorist organization,
given the uncertainties and debates surrounding the application in this context of concepts
such as “direct participation in hostilities.” Even the ICRC acknowledges that “[a]
precise definition of the term ‘direct participation in hostilities’ does not exist.” 23 While
there are some agreed upon standards for implementing this term in the context of
traditional conflicts, this agreement disappears when it comes to a conflict with a terrorist
organization. There is substantial disagreement, for example, over whether active
membership in an organization can constitute direct participation, 24 which is a central
issue in the debates over targeting and detention of terrorists.
Legal Black Hole?
This takes us back to the three category approach followed by the United States.
This approach, too, is highly controversial. The biggest drawback to this approach is the
possibility that it will result in a “legal black hole.” If members of a terrorist organization
are neither POWs nor civilians, there is a danger that they might not have any legal
protection at all. Some observers would cite abuses of terrorist detainees during the Bush
Administration as confirmation of this danger. A related danger is that individuals with
only tenuous connections to terrorism might be subject to targeting and detention; if so,
this could itself seriously undermine the protection of civilians under international law.
This overbreadth concern was highlighted by the alarming suggestion of a U.S.
government lawyer in one case that even a “little old lady in Switzerland” who
contributed money to a charity that turned out to support Al Qaeda could be held as a
combatant. 25
There is nothing inherent in the three category approach, however, that leads to a
legal black hole or undue overbreadth. There is general agreement, for example, that the
protections listed in Common Article 3 of the Geneva Conventions apply in this context,
at least as a matter of customary international law. These protections would guarantee at
least minimum standards of humane treatment, such as protection from torture and a
requirement of basic due process for criminal prosecution. The U.S. Supreme Court has
in fact held that Common Article 3 applies to the conflict between the United States and
Al Qaeda. 26 Many commentators also regard Article 75 of the First Additional Protocol
to the Geneva Conventions (which contains a more extensive list of minimum
23

JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, INTERNATIONAL COMMITTEE OF THE
RED CROSS, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME 1: RULES, at 22 (2005).
24

See, e.g., Summary Report, Third Expert Meeting on the Notion of Direct Participation in
Hostilities 43-58 (2005), available at http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/participationhostilities-ihl-311205/$File/Direct_participation_in_hostilities_2005_eng.pdf.
25

See In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 475 (D.D.C. 2005).

26

See Hamdan, 548 U.S. at 630-31.

9
protections) as reflecting customary international law. Some human rights treaties, such
as the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, will also likely apply and provide protections.
In addition, because a nation’s authority to target and detain terrorists draws
support from the international laws of war governing more traditional conflicts, the
framework of those laws could be applied in a way that would impose genuine
limitations. Thus, for example, in discerning who can be subjected to targeting and
detention as unlawful combatants, one might require as a prerequisite to combatant status
that the individuals have attributes that make them functionally analogous to traditional
armed forces. As Jack Goldsmith and I have argued, “terrorist organizations do have
leadership and command structures, however diffuse, and persons who receive and
execute orders within this command structure are analogous to combatants” in more
traditional armed conflicts. 27 Such a “command structure” test would exclude “the little
old lady in Switzerland” and other problematic examples from the combatant category. 28
Similarly, in discerning the appropriate length of detention, one might require a
more individualized assessment of dangerousness than is required in more traditional
armed conflicts. During a traditional conflict, enemy forces may be held until the end of
active hostilities, and detention decisions are made on a class-wide basis. The operating
assumptions are that detention is justified as a result of the danger that able-bodied enemy
armed forces will return to the fight (perhaps even with the compulsion of their state),
and that the detainees will be released once that danger has passed (due, for example, to a
surrender by their government). In a conflict with a terrorist organization, however,
detainees have no state obligation to return to hostilities if released, and their personal
commitment to engage in such hostilities is likely to vary widely. Designation errors are
also likely to be more common in this context, given the lack of uniforms and the lack of
affiliation with an enemy state. Moreover, the conflict cannot be ended through the
defeat or surrender of a state and thus may last indefinitely, perhaps even for the
detainee’s lifetime. It may therefore make sense in this context to require a regular,
individualized assessment of the dangerousness of a detainee in order to justify his or her
continued detention. 29 In other words, the assessment of whether hostilities are still
ongoing would be made with respect to the particular detainee rather than on a class-wide
basis.
The U.S. government began moving towards such an individualized perspective
on the end of hostilities in 2004, with the establishment at Guantanamo of Administrative
27
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Review Boards, which make yearly assessments of whether the detainees continue to
pose a threat. 30 Through this process as well as other mechanisms, hundreds of detainees
have been repatriated or released from Guantanamo, and an individualized assessment of
the detainees is continuing under an Executive Order issued by President Obama. 31 The
federal district court in D.C. recently made such an individualized perspective even more
mandatory. 32
Finally, it is analytically useful to separate the question of categorization from the
question of process. To recognize a third category does not tell us what process is
required in order to determine whether someone falls into that category (or the
institutions that should administer this process). In light of the higher risk of
misidentification and the potentially longer duration of detention, there may be strong
arguments for requiring substantially more process in an armed conflict with a terrorist
organization than in a more traditional conflict. 33 This emphasis on the need for
sufficient process has in fact been the dominant theme of the U.S. Supreme Court’s
decisions in the area since the September 11 attacks. While process considerations are
most obviously relevant to detention decisions, additional process might also be
warranted with respect to targeting decisions, at least after the fact.
Conclusion
Although the two category approach might seem at first glance to be the most
protective approach for civil liberties, it is not clear that this is the case with respect to an
armed conflict between a nation and a terrorist organization. If such a conflict is pushed
into the civilian category, it is very likely that this category will be stretched in order to
accommodate the security needs of the nation. The net result may be a reduction in
protection for true non-combatants. While the three category approach is less anchored
in existing treaties than the two category approach, it allows for a more realistic
description of how members of a terrorist organization operate. Moreover, depending on
how it is defined, the third category could contain significant substantive and procedural
protections that are similar to those available under the two category approach.
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