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Are “Pay Now, Terms Later” Contracts Worse
for Buyers? Evidence from Software License
Agreements

Florencia Marotta-Wurgler

ABSTRACT

The rise of commerce over the Internet and telephone has led to widespread use of “pay now,
terms later,” or rolling, standard-form contracts, in which buyers are not able to read the
standard terms until after they have purchased the product. While some scholars and judges
argue that rolling contracts do not merit special attention, others, including consumer ad-
vocates, are concerned that sellers take advantage of delayed disclosure by hiding especially
unfavorable terms. I find no evidence for this view. In a large sample of software license
agreements, I find that software publishers that use rolling contracts for their online sales
do not offer more one-sided terms than those who make their licenses available prior to
purchase. The results suggest that to the extent there are inefficiencies associated with
standard-form contracts, they are not made worse by delayed disclosure.

1. INTRODUCTION

The rise of commerce over the Internet and telephone has led to an
increase in the use of a new type of standard-form contracts, commonly
called “pay now, terms later” (PNTL), or rolling, contracts. In such
contracts, the buyer orders a good over the phone or the Internet but
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does not have an opportunity to review the standard terms governing
warranties, limitations on liability, and numerous other elements of the
purchase until later, when the contract arrives bundled together with the
good. A typical example is a license that has been shrink-wrapped inside
a software package. It cannot be read until after purchase, when the
box is opened. Airplane tickets and most goods purchased by phone are
other everyday examples.

Rolling contracts are the subject of heated debate. On the one hand,
some legal academics and judges believe that rolling contracts facilitate
efficient transactions and simply reflect the technological evolution of
mass commerce. Most notably, in ProCD v. Zeidenberg (86 F.3d 1447
[7th Cir. 1996]) and Hill v. Gateway 2000 (105 E3d 1147 [7th Cir.
1997]), Judge Frank Easterbrook endorsed the use of rolling contracts
as long as buyers had a right to review and reject the standard terms.
He points out that in many circumstances it would be impractical or
nearly impossible for sellers to communicate their standard terms to
buyers prior to purchase. Gillette (2004) further observes that, as a
practical matter, delayed disclosure is unlikely to make any difference
to buyers since they rarely read form contracts. Barnett (2002) and
Hillman (2002) offer complementary normative arguments to justify
treating rolling contracts like any other form contract. And Baird (1999)
recommends that in the absence of evidence of systematic advantage
taking, contractual innovations associated with new technologies should
evolve naturally.

On the other hand, other legal scholars (see, for example, Macaulay
2004; Bern 2004) vehemently disagree with the notion of rolling con-
tracts. On normative grounds, these scholars argue that delayed disclo-
sure runs afoul of the contract-based theory of mutual assent. Together
with consumer advocates, these scholars argue that rolling contracts
should not be enforceable because of their potential for abuse. In par-
ticular, by concealing the terms until after the buyer has received the
good, sellers may be inclined to offer less favorable terms. Some have
even argued that marketing products to consumers without effectively

Center, Harvard law and economics workshop, Harvard Law School, Hofstra University
School of Law, University of Michigan Law School, Northwestern University Law School,
New York University School of Law, Ohio State University Law School, Pace Law School,
Roger Williams University School of Law, University of Texas School of Law, University
of Southern California School of Law, Yale Law School, and especially Peter Siegelman
for helpful suggestions. I am also grateful to Leonard Lee, Christine Murphy, and Yuriy
Prilutsky for excellent research assistance.



SOFTWARE LICENSE AGREEMENTS / 311

communicating standard terms before payment is unfair and deceptive
as well as a violation of various federal and state acts (see, for example,
Braucher 2000). Moreover, if standard terms cannot be reviewed until
after the product is delivered, comparison shopping becomes costlier,
and thus the forces of competition, which might otherwise induce sellers
to internalize buyers’ interests in the setting of standard terms, will be
diminished (Braucher 2000; see also Barnett 1992, p. 866). Commen-
tators (see, for example, Brandt and Wallace 2001; Newitz 2005) have
been particularly concerned about transactions that involve the general
public as opposed to large business buyers, since the former may be less
able to comparison shop effectively.

Neither side of the debate, however, can point to any systematic
empirical evidence to support its position. This paper fills the gap by
studying the standard terms offered by software companies that sell their
products online. Several factors make this a particularly appropriate
environment in which to test for bias in hidden contract terms. First,
the end-user license agreement (EULA) associated with each software
product presents a rich standard-form contract. Second, there is sub-
stantial variation in how forthcoming companies are in disclosing their
EULASs on their Web sites to potential buyers. Some software publishers
show the terms to buyers before purchase, while a large fraction simply
does not (that is, they use rolling contracts). Third, software products
are homogeneous enough from company to company to allow for mean-
ingful large-sample comparisons of their EULAs. Thus, a simple way to
test whether rolling contracts are instruments of advantage taking is to
compare the standard terms offered by software companies that do uti-
lize rolling contracts with those that do not.

I conduct my analysis using a hand-collected sample of 515 software
EULAs. The sample includes EULAs from virtually every well-known
software publisher as well as from hundreds of smaller publishers. The
EULAS pertain to products directed at both corporate and general public
users across a wide range of software markets. The sample studied here
is a subsample of the EULAs analyzed in Marotta-Wurgler (2007). That
paper analyzes 647 EULAs to provide a detailed description of the char-
acteristics and function of common EULA terms and documents the
prevalence and determinants of such terms.

To determine whether firms that delay disclosure offer more one-
sided terms than those that are forthcoming, I use the methodology
developed in Marotta-Wurgler (2007) to measure the net buyer friend-
liness of each EULA using a simple index. The methodology tracks 23
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common EULA terms, including terms pertaining to acceptance of the
license notices, scope of the license, restrictions on transfer, warranties
and disclaimers of warranties, limitations on liability, maintenance and
support services, and conflict resolution. I assign a score of —1 for each
term that is more pro-seller relative to the default rules of Article 2 of
the Uniform Commercial Code (U.C.C.) and a score of +1 for each term
that is more pro-buyer relative to the default rules. I give a score of 0
if the contract is silent in regards to the specified term or if the specified
term matches the default rule. The overall pro-seller or pro-buyer bias
of a given EULA is computed as the sum of the values for each of the
23 terms. While crude, this methodology captures the overall bias of the
EULA (again, relative to the relevant default rules) in a way that allows
for an empirical analysis.

This paper studies the relationship between contract bias and pre-
purchase accessibility. I focus on the comparison between rolling and
nonrolling contracts, but for the latter group I also construct a measure
of the ease or convenience of contract accessibility. My main finding is
that companies that utilize rolling contracts do not offer more pro-seller
terms than firms that make their EULAs available prepurchase. These
results should be reassuring to those comfortable with the logic of the
ProCD ruling and the increasing presence of rolling contracts. In fact,
contrary to the concerns expressed by supporters of presale disclosure,
I find that those companies that force consumers to click “I agree” to
the terms of a EULA before completing their purchase actually present
slightly more pro-seller terms than firms that offer rolling contracts,
although this small difference might be economically insignificant. The
clear conclusion is that sellers are not being sneaky by hiding one-sided
contracts. These results hold for both consumer- and business-oriented
software products.

In summary, this paper tests and rejects the notion that PNTL con-
tracts are worse for buyers. At least with respect to software license
terms, buyers do not, on average, receive more pro-seller contracts when
the terms are disclosed only after purchase. Scholars and consumer ad-
vocates, then, should not be particularly concerned about rolling con-
tracts. It is important to note, however, that the tests in this paper cannot
answer the broader question of whether all EULAs, or standard-form
contracts in general, contain poor-quality terms according to some ab-
solute standard. Rather, the results suggest that, to the extent there are
inefficiencies associated with this class of contracts, they are not made
worse by delayed disclosure. The results call into question the need for
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recent proposals urging mandatory presale disclosure and proposals urg-
ing notice that terms will follow in situations in which disclosure is
impossible (see Hillman 2006). Instead, the results suggest that the ques-
tion to address in future research should be whether the terms in stan-
dard-form contracts in general are the result of competitive market
forces.

The paper proceeds as follows. Section 2 outlines the debate over the
desirability of rolling contracts. Section 3 describes the general meth-
odology and the sample of EULAs. Section 4 describes the prepurchase
accessibility of software EULAs. Section 5 discusses the pro-seller and
pro-buyer bias of EULA terms. Section 6 contains the main analysis,
examining the bias in terms of a function of prepurchase accessibility.
Section 7 concludes.

2. ROLLING CONTRACTS: BACKGROUND, PRIOR RESEARCH, AND HYPOTHESES

An enormous range of modern transactions are governed by standard-
form contracts (see Slawson 1971). In these transactions, the buyer is
generally presented with boilerplate in a take-it-or-leave-it fashion with
no opportunity to negotiate over the terms contained therein. While the
buyer might be able to determine the delivery method and bargain over
price, secondary terms such as warranties and remedies for breach are
part of nonnegotiable boilerplate.

The use of standardized contracts facilitates mass commerce by dras-
tically reducing drafting and negotiating costs (see Rakoff 1983, p. 1222;
Kessler 1943, p. 631). Some of these savings can be passed on to buyers
in the form of lower prices. While some commentators are concerned
about the potential for seller overreaching in the form of abusive terms,
others have countered that, in addition to the legal protections granted
by the U.C.C. and state laws, market forces ensure that buyers’ interests
are taken into account (see American Law Institute 1979, sec. 211;
U.C.C. sec. 2-302; Katz 1998).

In traditional standard-form contract exchanges, the buyer is able at
least to observe the terms of the contract before deciding whether to
purchase the good. Commerce over the phone and Internet, however,
has led to the use of rolling, or PNTL, standard forms. In exchanges
involving such contracts, the buyer is not able to read the contract until
after he or she has paid for the good and received delivery. Rolling
contracts have sparked heated debate. While some believe that they are
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essential to the development of e-commerce and new exchange mecha-
nisms, others are concerned about their potential for abuse.

2.1. ProCD v. Zeidenberg and the Defense of Rolling Contracts

The scholarly debate largely originated with the Seventh Circuit’s de-
cision in ProCD v. Zeidenberg (86 F.3d 1447). Easterbrook, writing for
the court, held that a standard-form contract that was shrink-wrapped
inside a software box was enforceable under the U.C.C.

The plaintiff, ProCD, created a database using information from var-
ious telephone directories that it sold at two different prices. The cheaper
version included a clause limiting the use of the database to noncom-
mercial purposes in a license agreement that was shrink-wrapped inside
the box. Since the box could only be opened postpurchase, the license
constituted a rolling contract. The license also stated that the software
could be returned within 30 days of purchase. ProCD sued when de-
fendant Zeidenberg bought the cheap version of the software and used
the database commercially, thus ignoring the license. The issue in the
case was whether the postpurchase terms formed part of the contract.

In holding for ProCD, Easterbrook first determined that software
licenses were ordinary contracts and thus governed by the law of con-
tracts and the U.C.C." He concluded that a valid contract was created
when ProCD proposed a contract that the buyer could accept by using
the software after having had an opportunity to read the terms of the
license, as Zeidenberg had done. In explaining the decision, Easterbrook
remarked on the potential efficiency losses of not enforcing software
shrink-wrap licenses. Failure to enforce the postpayment terms would
subject manufacturers to broad implied warranty terms and consequen-
tial damages. Such an arrangement would harm consumers by raising
prices. He concluded that “terms of use are no less part of ‘the product’
than are the size of the database and the speed with which the software
compiles listings. Competition among vendors, not judicial revision of
a package’s contents, is how consumers are protected in a market” (86
F.3d 1453).

In Hill v. Gateway, a decision a year later, the Seventh Circuit re-
affirmed that the holding in ProCD was not limited to software licenses
but applied to all contracts in which payment preceded terms as long

1. Courts generally assume that Article 2 of the Uniform Commercial Code (U.C.C.)
governs software licenses (see, for example, Novacore Techs., Inc. v. GST Communications
Corp., 20 F. Supp. 2d 169, 183 [D. Mass. 1998]; VMark Software, Inc. v. EMC Corp.,
37 Mass. App. Ct. 610, 611 n.1, 642 N.E.2d 587 [1994]; see also Lemley 1995).
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as buyers were given an opportunity to review the standard terms and
to return the product if they found them disagreeable (105 E3d 1147
[7th Cir. 1997]). In recent years, a number of courts have followed the
ProCD logic and enforced rolling contracts (see, for example, I. Lan
Systems, Inc. v. Netscout Serv. Level Corp., 183 F. Supp. 2d 328, 338
[D. Mass 2002]; Mortenson Co. v. Timberline Software Corp., 998 P.2d
305, 307 [Wash. 2000]; Walton v. Experian,, No. 02C5067, 2003 WL
22110788 [N.D. IIl. September 9, 2003]).

The ProCD decision generated great activity on the academic front.
A group of scholars agreed with Easterbrook’s decisions by noting that
since the majority of buyers rarely read the terms in form contracts, it
does not matter whether boilerplate is made available before or after
purchase (see Gillette 2004; Katz 1990, p. 533; Eisenberg 1985; Hillman
2002, 2005; Barnett 2002). In their view, failure to read contract terms,
whether traditional or rolling, should not necessarily result in restrictive
terms since sellers in well-functioning markets will compete for the busi-
ness of the marginal consumer. As long as a minority of informed buyers
demand contracts reflecting the preferences of the general buyer popu-
lation and sellers are unable discriminate between buyer types, sellers
will offer the preferred terms in order to obtain the business of the
informed types (see Schwartz and Wilde 1979, 1983). Gillette (2004),
Baird (1999), and Schwartz (1999) argue that rolling contracts need not
interfere with this process since even if sellers do not make the contract
available before purchase, concerned buyers are still able to shop for
terms. For instance, prior to purchase, concerned buyers can contact the
seller and request the standard terms, or, after purchase, they can return
the product if they find the terms disagreeable. So as long as the increased
cost generated by delayed disclosure does not significantly reduce the
number of informed buyers, rolling contracts will not be more one-sided
than traditional-form contracts.” Given this, any effort to prescribe the
terms in standard-form contracts will make buyers worse off because
sellers will be unable to compete on the basis of the terms they offer.

These scholars similarly resist mandatory contract disclosure regu-
lations. Schwartz (1999) reasons that in cases in which sellers would
find it infeasible to include terms prepurchase, a rule requiring sellers
to notify buyers before purchase that additional terms will follow is

2. Gillette (2004) also argues that the interests of nonreading buyers might be inter-
nalized by representatives such as the market, courts, and regulators. Under certain as-
sumptions, assent by representation, he argues, can satisfy the same objectives as personal
assent.
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problematic. Given that buyers already know that there will be addi-
tional terms, such a rule just provides an opportunity for buyers to sue
over whether the notice is adequate, thus creating an opportunity for
wasteful litigation.

A rule requiring presale disclosure by Internet retailers might seem
less problematic, as sellers can easily post their standard terms on their
Web sites. Hillman (2006), however, argues that such a rule may backfire.
If buyers do not read standard terms at all, mandatory disclosure will
not increase readership and term shopping. It might, however, allow
suspect terms to be more easily enforced because the contracting process
appears more legitimate.

2.2. Concerns about Rolling Contracts

The decisions in ProCD and Hill have left others deeply worried, and
a handful of courts still refuse to enforce standard terms not explicitly
agreed to (see, for example, Step-Saver Data Systems, Inc. v. Wyse Tech-
nology, 939 F2d 91, 102 [3d Cir. 1991]; Arizona Retail Sys. Inc. v.
Software Link, 831 F. Supp. 759 [D. Ariz. 1993]; Klocek v. Gateway,
104 F. Supp. 2d 1332 [U.S.D.C. Kan. 2000]). By concealing the standard
terms until after the buyer has already purchased the good, these courts
and some scholars fear sellers might systematically take advantage of
buyers and hide unfavorable terms. Braucher (2000) argues that post-
payment disclosure of terms may suppress beneficial competition over
terms when search costs are nontrivial. For instance, software companies
that offer no warranty have incentives not to disclose that fact in advance
because disclosure might scare away some customers. Similarly, under
the assumptions laid by Schwartz and Wilde (1979, p. 660), if delayed
disclosure increases the cost of shopping for terms, fewer buyers will
shop, thus weakening the competitive pressures that keep the quality of
terms in check. In addition, Goldberg (1974) argues that even if there
is an informed minority of buyers, sellers may include restrictive terms
in boilerplate if markets are insufficiently competitive. Korobkin (2003,
p. 1217; see also Eisenberg 1995; Rakoff 1983) offers behavioral jus-
tifications for being wary of rolling contracts. He suggests that consum-
ers tend to focus on the salient or attention-grabbing features of a prod-
uct, such as price, quantity, and warranty terms. Consequently, even
when markets are competitive, sellers will compete only on those salient
attributes while providing low-quality nonsalient terms. But not dis-
closing terms until after purchase is perhaps the ultimate way to render
terms less salient, increasing the potential for abuse. (Russo [1977, p.
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194] notes that consumers make more accurate decisions when infor-
mation is displayed in a convenient way.)

3. METHODOLOGY AND DATA

3.1. A Test Based on End-User License Agreements of Software Sold
over the Internet

Ultimately, whether rolling contracts are more one-sided than regular
standard terms is an empirical question. I address this question by look-
ing at software products sold online. In particular, using a large sample
of EULASs of software products that are sold over the Internet, [ examine
whether terms offered after purchase are, or are not, more pro-seller
than those available prepurchase.

For several reasons, this is a particularly nice setting in which to test
whether rolling contracts are unusually exploitative. First, software com-
panies vary greatly in the way they present their EULAs to potential
buyers. Some present their terms prominently on their Web sites prior
to purchase. Others use rolling contracts, disclosing terms only after
purchase of the software. Still others make their terms available prior
to purchase but effectively hide the contract deep in the innards of a
complex Web site.

Second, although rolling contracts date back many years, most recent
and important cases, as mentioned earlier, stem from transactions in-
volving new technologies such as computer software and hardware (Car-
nival Cruise Lines v. Shute, 499 U.S. 585 [1991]).? They are particularly
pervasive in e-commerce transactions, which were estimated to be
$136.4 billion for 2007 and are growing in importance each year (U.S.
Census Bureau 2008). In fact, software license agreements are at the
heart of the current debate about the enforceability of rolling contracts.
For example, disagreement among scholars and consumer advocates over
the enforcement of software shrink-wrap and click-wrap licenses have
stalled recent efforts to create uniform laws to govern transactions of
information goods over the Internet, such as the Uniform Computer
Information Transactions Act. An analysis of contracts for software sold
online thus places us at the core of the debate.

3. Carnival Cruise Lines held that a forum selection clause on the back of a ticket that
the plaintiffs received postpurchase was an enforceable contract. See also Gillette (2004)
for a discussion of how many rolling-contract cases involve new technologies.
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Third, the terms of software license agreements for both custom and
mass-marketed software have been heavily litigated in the recent past
(see Section 2.1 for representative cases; see also Stenzel v. Dill, Inc.,
2005 Me. 37 [2005]); 1-A Equip Co. v. Icode, Inc., 2003 Mass. App.
Div. 30 [Mass. App. Div. 2003]; Davidson & Assoc. v. Internet Gateway,
334 F. Supp. 2d 1164, 1178 [D. Mo. 2004]; Altera Corp. v. Clear Logic,
Inc., 424 F.3d 1079 [9th Cir. 2005]). As more and more businesses rely
on software to perform most key and routine operations, damages from
bugs or glitches can be significant and quite frequent. The extent to
which a license limits damages, or warrants certain product functions,
has important practical effects. Fourth, the product itself, noncustomized
or prepackaged software, is homogeneous enough to allow for a mean-
ingful comparison of the EULAs from different companies. Conse-
quently, sellers of many different types of software tend to protect them-
selves from certain liabilities in similar ways. However, to the extent
that different types of software are not directly comparable, my large
sample allows me to use within-category variation to test whether rolling
EULAs are more biased.

3.2. Data

The sample analyzed in this paper is a large subsample of that recently
analyzed in Marotta-Wurgler (2007).* That paper uses a sample of 647
software license agreements to provide a detailed descriptive account of
the content of EULAs. It documents the prevalence and determinants of
terms that are common in EULAs. To summarize these provisions in a
quantitative way, it introduces the bias index methodology, which
(crudely) summarizes the net pro-seller bias of each contract in a single
number. This paper exploits the data and methodology introduced in
that paper to analyze a substantively different question, whether rolling
contracts are more biased against buyers than traditional-form con-
tracts.’

The starting point for obtaining the sample of EULAs used here was
the Software Industry Directory 2005 (Webcom Communications 2005),
a comprehensive list of 7,700 software development and publishing com-

4. That paper includes 132 additional EULAs from firms that do not necessarily sell
their software through their corporate Web site (but rather through Amazon.com), which
are excluded from this analysis.

5. The sample and bias index methodology are also used in Marotta-Wurgler (2008),
which examines whether sellers in more concentrated markets of the software industry
offer more one-sided terms than sellers in more competitive markets in that industry.
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panies. All market software of one type or another to U.S. buyers. For
each company in the Directory, I manually determined if the company
sold its software online through its corporate Web site, that is, where a
buyer could select a product and click all the way through to payment
and checkout.

Limiting the sample to companies that sell their products directly
through their corporate Web sites, although they may utilize other dis-
tribution channels, enables me to clearly document how firms differ in
the way they present EULAs to buyers before purchase. However, since
virtually all prepackaged software companies sell their products, at least
in part, through their Web sites, this sample selection procedure should
be interpreted mainly as a way of weeding out thousands of custom
software publishers and resellers who do not actually manufacture the
software sold through their Web sites.

For each company in the remaining sample, I chose one representative
product that could be purchased online. I selected the company’s flagship
software package, when it was apparent; otherwise, I chose a product
at random. To test whether companies impose poorer standard terms
on unsophisticated buyers, I also recorded whether the product appeared
to be targeted to a consumer or business user.® A few dozen companies
offer business and consumer versions of the same product, and for these
companies, I selected both product versions.

I then obtained the EULA for each of the selected products. Some
companies make their licenses easily available on their Web sites, while
others require some—perhaps considerable—trial-and-error searching.
If the EULA was available anywhere on the site, I collected it. Otherwise,
I e-mailed the company to ask if the EULA was available on its Web
site (to double-check that it is not) and if not, to please send it to me.
Most companies complied, although a small fraction did not answer
repeated requests and thus could not be included in the sample. To reduce
selection bias further, I purchased a handful of products in order to
obtain the EULAs.

This process led to a sample of 515 EULAs. Since, as mentioned
above, I collected two EULAs for 47 companies having consumer and
business versions of the same product, the sample covers 468 distinct

6. For example, Cyber Sentinel 3.0 Home Edition, designed to prevent children from
accessing adult sites from a home computer, is categorized as consumer software, while
Survey Solutions 6, a software product used to conduct Web-based surveys, is categorized
as business software.
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companies. The sample includes EULAs from well-known software pub-
lishers and hundreds of smaller ones.

I also collected several other product and company characteristics for
use as control variables. I recorded the selected product’s price, recog-
nizing that all else being equal, good terms for consumers are more costly
to provide. Many companies offer a free version of their products for
buyers to try for a limited period. I noted whether a trial version of each
product was available, since this enables buyers to verify whether the
product suits their needs, is compatible with their system, and so forth.
In addition, most licenses are of unlimited duration and for a single user.
I recorded whether the license is single or multiuser because the latter
would tend to have a higher price. Another important license feature is
whether the license is standard or for developers. Developer licenses
allow the buyer to use the software to develop derivative products and
hence are common for products that aid programmers in creating new
software. Since some of the rights granted under the developer EULA
differ from the standard license, I recorded this aspect of the license as
well.

Other company-level characteristics I gathered (from the Directory
data set or other sources, such as Hoover’s Online, or direct correspon-
dence with the company) include revenues, whether a company is pub-
licly traded or private, and the year of incorporation. The average rev-
enue of the companies in the sample is $371 million, but the standard
deviation is $4.27 billion, indicating that the average is driven by very
large companies. The median revenue is $2 million. Publicly traded com-
panies make up 15 percent of the sample. A little under half of the
products in the sample, 41 percent, are oriented toward consumers (or
home businesses) rather than larger businesses. About 70 percent of the
companies offer a trial version of their software. Finally, the average
price for the products in the sample is $899, with a standard deviation
of $2,710. The median price for software products is $299, the minimum
price is $9.95, and the maximum price is $40,000.

Last, I classified each product into one of 146 software product cat-
egories, from antivirus to voice recognition software. I borrowed these
categories from Amazon.com, the largest Internet retailer, which uses
them to organize the tens of thousands of software products that it
markets. The following section introduces the methodology I used to
measure contract accessibility on a company’s Web site.
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4. PREPURCHASE ACCESSIBILITY OF END-USER LICENSE AGREEMENTS
4.1. Measuring Accessibility

A key variable in this study is the accessibility of the selected product’s
EULA on the company’s Web site. The most basic aspect of accessibility
is whether the EULA is findable at all on the Web site or is made available
only postpurchase. To capture this distinction, I label as “findable” those
EULAs that can be found somewhere on the sellers’ Web site. License
agreements that are made available only after purchase, whether on the
Web site or inside a box, are not findable.” By definition, rolling contracts
are not findable.

Table 1 gives summary statistics on this dimension of EULA acces-
sibility. About 48 percent of sellers make their EULA available in their
Web site, whereas 52 percent provide the EULA only after purchase. A
very small percentage of sellers offer their software with no EULA; as
it is unclear whether to classify these cases as findable or not, I exclude
these from the subsequent analysis.®

If the EULA is findable somewhere on the Web site, I also measure
whether it is relatively more or less accessible. To do so, I start by
determining the most obvious or most natural navigational path through
the Web site that a consumer would use to purchase the product. This
is usually quite straightforward, since commercial Web sites are designed
to get buyers to purchase as easily as possible, starting from the home
page. I then count the distance, in terms of the minimum number of
clicks, between the most obvious click path to purchase and the actual
location of the EULA. License agreements that are a greater number of
clicks away from the most natural path of purchase are deemed less

7. Many sellers ship the software and the EULA to a physical address provided by the
buyer. Sometimes, however, buyers can download the software directly from the seller’s
site. In these cases, if the buyer is unable to access the EULA until after she has paid for
the software, the EULA is coded “not findable,” since it is not accessible until after purchase,
which is the critical distinction. To be clear, I code as “not findable” those EULAs that
can be obtained only by explicitly requesting them from the seller via phone or e-mail
because those are not made available by sellers in the normal course of an online transaction
without an additional and costly buyer action. Of course, as a semantic matter, one could
alternatively call these contracts “findable but at high cost.”

8. Arguably, products sold without a EULA are among the most buyer friendly, as
they are sold outright, are not licensed, and include the implied warranties of the U.C.C.
(I thank Lewis Kornhauser for this point.) I exclude these cases from my analysis of the
effects of contract location on contract bias because the location of a contract that does
not exist is hard to define. In any case, there are only four companies, all very small, that
use no EULA whatsoever and that would otherwise be in my sample.
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Table 1. Prepurchase Accessibility of End-User License
Agreements (EULAs)

Accessibility EULAs %
Findable:
Forced:
0 Clicks 24 4.7
.5 Click 5 1
1 Click 79 15.3
2 Clicks 62 12
3 Clicks 44 8.5
4 Clicks 12 2.3
5 Clicks 5 1
6+ Clicks 15 3
PNTL 269 52.2

Note. Location of EULAs on company Web sites is shown.
The analysis is based on 515 EULAs. Distance is defined as the
number of clicks the contract is away from the most natural
path to purchase, starting from the home page. A distance of
0 indicates that the EULA is displayed directly to the buyer. A
distance of .5 indicates that the buyer is required to acknowl-
edge the EULA, but the contract itself is not displayed without
another click. Distances of 0 and .5 are described as “forced”
because the buyer is forced to either see the EULA or acknowl-
edge its existence. Distances between 0 and 6+ are described
as “findable,” as the buyer is able to find the EULA on the Web
site. Pay now, terms later (PNTL) EULAs are not findable by
definition and were obtained through e-mail and telephone re-
quest or product purchase.

accessible, albeit still findable. A buyer belonging to (or at least aspiring
to) the informed minority would find it easier to comparison shop among
firms with low distance scores.

For example, consider a buyer who wishes to purchase Internet Se-
curity 7.0 from McAfee’s Web site. After selecting the product and pro-
ceeding to checkout, he will discover (at the time of this writing) that
before he is allowed to enter his credit card information, he must agree
to the product’s EULA by clicking on “I agree” below a scroll box that
contains the standard terms. Because the EULA is directly on the most
natural click path for purchasers and requires no extra clicks to find, it
has a distance score of 0. As Table 1 shows, 4.7 percent of sellers, or
about 10 percent of those that make their EULAs available on their Web
sites, score a 0, which indicates the maximum possible degree of pre-
purchase accessibility.

Symantec, on the other hand, presents a license for its Norton An-
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tivirus 2008 product that is a minimum of two clicks away from the
most obvious path of purchase. At the time of this writing, a link at the
bottom of the Symantec homepage, entitled “license agreements,” pro-
vides links to the EULAs of Symantec products. Thus, it takes a buyer
one click from the main page (which is always used as the starting point
of the most natural path of purchase) to access the list of EULAs and
a second click to actually see the EULA of the desired product, for a
total distance of two clicks.

As mentioned above, McAfee forces the buyer to acknowledge that
he agrees to a license before he is allowed to pay. The buyer may or
may not read the terms in the screen, but by clicking “I agree” he knows
that the software is governed by a license and that he has agreed to its
terms. The same is true for companies that force buyers to check “I
agree” in a box before entering their credit card information, although
they may not show the actual EULA without one more click on the
provided link. In these peculiar in-between cases, I record the distance
as .5, because although the buyer must actively acknowledge the exis-
tence of a contract, he must also click once to see its terms. Table 1
shows that 1 percent of all sellers, or 2 percent of sellers whose EULAs
were findable, display their licenses to buyers in this manner. To more
clearly capture the distinction between EULAs that the buyer is forced
to acknowledge and those that are not explicitly presented prior to pur-
chase (and can be found only through a determined search), I label
EULAs with distance scores of 0 and .5 as “forced.” About 5.7 percent
of sample firms, or 11.8 percent of those that make their EULAs findable,
fall into this group.

Some products’ EULAs are a minimum of six clicks away from the most
natural path of purchase. Given the labyrinthine structure of some corporate
Web sites, in which each page links to many others, such licenses can be
extremely difficult to find, even for a determined consumer.

4.2. Determinants of Prepurchase Accessibility

To see whether certain products’ EULAs are more likely to be made
available before purchase, I consider the following models:

Findable, = a, +a,, + b’X,+ ¢'Z,+ u,, (1)

Forced, = a,+a, +b'X,+c'Z + v, (2)
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and
Distance, = a, +a,, + b'X,+ ¢'Z,+ w,. (3)

In regression (1), the dependent variable is Findable, a dummy in-
dicating whether a EULA is findable on a seller’s Web page. In regression
(2), the dependent variable is Forced, a dummy indicating whether a
seller requires buyers to agree to the contract before they are able to
purchase a product. In regression (3), the dependent variable is Distance,
a variable indicating how many clicks it would take a buyer to access
the license. The independent variables are X, a vector of product char-
acteristics that includes the natural log of the product’s price, dummies
for whether the product is oriented toward consumer end users, whether
the sellers offers a trial version for the product, whether the license is
multiuser, and whether the license is for developers; and Z, a vector of
firm characteristics that includes the natural log of revenue, the natural
log of age since incorporation, and a dummy indicating whether the
company is publicly traded. All three models include software market
fixed effects and have standard errors clustered at the company level to
account for the fact that for 49 companies, I collect two (usually very
similar) EULAs instead of one.

The first two regressions in Table 2 report the results of model 1.
Firm size, as measured by revenue, is the only firm characteristic that is
significantly positively related to whether a EULA is findable. Specifically,
the coefficient on the natural log of revenue implies that a 1-unit increase
in this variable increases the probability that the EULA is findable by §
percent. A plausible interpretation is that larger firms are more likely to
have in-house counsel who may advise making the EULA available be-
fore purchase to increase its enforceability.

Developer licenses are also more likely to be findable, perhaps because
license terms are more important for users of such products. Many of
the benefits that these users obtain from the product hinge on how
restrictive the license is. Younger software publishers are also more likely
to make their EULAs available on their Web sites. One possibility is that
buyers feel less compelled to thoroughly examine the terms of a familiar
seller whose reputation is well known. A simpler explanation is that
older firms are less likely to be exclusively software companies. They
may sell many products online that are completely unrelated to software,
thus reducing the likelihood that the structure of their Web sites will
cater specifically to the software buyer. The inclusion of product category
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dummies (indicating different Amazon.com “markets”) does not change
these results, which indicates that they hold within categories as well.”

The second set of models is based on equation (2) and further con-
firms this notion. Larger firms are also more likely to force buyers to
agree to the terms of the EULA before allowing them to purchase. This
again may reflect the advice of sophisticated in-house counsel. On the
other hand, when size is controlled for, public firms are slightly less
likely to force consumers to acknowledge a EULA. These results are less
robust to the inclusion of market fixed effects.

In the last pair of constructed models, based on equation (3), the
dependent variable is the distance score, given that the EULA is find-
able.'” These estimates indicate that more clicks are required to find
EULAs when the seller is larger or younger. On the basis of my experience
reviewing hundreds of software publishers’ sites, I believe the expla-
nation most likely involves the fact that larger companies and, control-
ling for size, younger companies tend to have more detailed Web sites—
the former because the company simply has more products to describe
and to sell, the latter because their Web pages tend to be more sophis-
ticated and reflect the most recent Web design technology.

Interestingly, none of the regressions in Table 2 indicate any rela-
tionship between the EULA location and whether the product is con-
sumer or business oriented. If it were the case that sellers took advantage
of naive consumers by hiding their exploitative terms until after pur-
chase, we might expect to see a significant negative relationship between
consumer-oriented products and findability. In fact, rolling contracts are
used with about equal frequency for both business- and consumer-
oriented software products.

5. END-USER LICENSE AGREEMENT BIAS
5.1. Measuring Overall Bias

A software program’s EULA delineates the rights and obligations of the
buyer and the seller. License agreements of prepackaged software tend

9. That is, the coefficient on log revenue, for example, reflects the comparison of
Symantec and smaller antivirus companies, not Symantec and small companies that sell
graphics or word-processing software.

10. As an alternative to the ordinary least squares (OLS) models in Table 3, I performed
logit regressions for the binary outcomes in specifications (1)-(4) and Poisson models for
specifications (5) and (6). The marginal effects for all models are quite similar to the OLS
model. I report OLS results for simplicity of interpretation.
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to address similar issues, such as restrictions on use and transfer, war-
ranty disclaimers, and limitations on liability, regardless of whether they
apply to an antivirus or a graphics program. As discussed in more detail
in Marotta-Wurgler (2007), software companies generally license rather
than sell their software to restrict buyers’ posttransfer use of the soft-
ware. Aside from this difference, the legal implications regarding en-
forcement of the EULA and its terms are the same as those regarding
regular standard forms. As noted earlier, to date, most courts have relied
on Article 2 of the U.C.C. to interpret and enforce EULA terms in
resolving disputes involving mass-market software transactions.

To measure the bias of a given EULA, I use the EULA bias index
methodology from Marotta-Wurgler (2007). This is a simple index that
takes account of 23 common standard contract terms that allocate rights
and risks between buyers and sellers. These are the terms that are gen-
erally regarded as important in the software industry. They are defined
as follows. For each of 23 terms, a score of —1 is assigned if the term
in the contract is more pro-seller than the default rules of the U.C.C.,
a score of +1 is assigned if the term is more pro-buyer relative to those
rules, and a score of 0 is assigned if the contract is silent with regard
to the specified term or if the specified term matches the default. This
methodology allows me to measure the relative bias of any given term
in a meaningful and objective manner against the default rules of U.C.C.
Article 2 across all EULAs. 1 thus measure each EULA’s relative net
buyer friendliness by adding up the scores of each of the 23 terms.

For example, a provision found occasionally in EULAs entitles buyers
to receive software updates and upgrades for a specified period after
purchase. Since there is no default rule mandating such an entitlement
and since, other things being equal, a buyer would clearly prefer a EULA
that entitles her to receive updates rather than one without such an
entitlement, the presence of this provision is awarded a score of +1 in
the overall index. Of course, a significant rise in price accompanying the
inclusion of this term in the EULA can easily turn it into a pro-seller
term. To isolate a term’s bias, one must control for price. I do this by
controlling for product characteristics that affect price. I also include
market fixed effects for characteristics that I cannot measure directly.
Although these controls are by no means complete, they should be
enough to isolate the relationship between contract bias and contract
location.

Table 3 lists all 23 terms, details how each is scored, and provides
the mean and standard deviation for each term’s score. To identify which
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terms are important to software licensors and licensees, I rely on four
external sources. The first two are the practitioner-oriented manual Sofz-
ware Agreements Line by Line (Overly and Kalyvas 2004) (mostly di-
rected to an audience of sophisticated licensees) and the SIIA Guide to
Software Contracts (Software and Information Industry Association
1998; Marx and Software and Information Industry Association 2003),
a comprehensive reference of different types of software contracts made
available to its publisher members by the Software and Information
Industry Association, one of the biggest trade associations in the software
industry. Both of these trade references provide taxonomies of the typical
structure of software license agreements and discuss the most important
terms therein. Mass-market EULAs have fairly standardized categories
of terms, so it is not surprising that both references identify virtually
the same set of terms as important. I also rely on the discussions of two
leading textbooks in software and e-commerce law, E-Commerce (Mann
and Winn 2002) and Software and Internet Law (Lemley et al. 2003).
Both textbooks study industry practices and relevant case law to provide
thorough accounts of the most common terms in EULAs, note whether
such terms are pro-buyer or pro-seller, and examine the terms’ current
legal treatment by courts. All four accounts are consistent."' The index
is thus composed of those 23 terms that are perceived as important by
these exogenous references and that govern buyers’ normal use of the
software."

The 23 provisions that make up the overall index fall into seven
categories. Each term is coded as pro-buyer or pro-seller, as suggested
by discussion in the sources described. The first category, acceptance of
license, includes a term designed to alert the buyer of her options should
she find the license or product disagreeable. The second category, scope
of license, contains four terms restricting the buyer’s use of the software.
The third category, transfer of license, is composed of two terms that
restrict the buyer’s ability to sell or transfer the software. The fourth
category, warranties and warranty disclaimers, and is composed of six
terms that delineate the degree and type of warranty protection offered

11. All four sources indicate general consensus among software vendors and users as
to whether a particular term can be seen as pro-seller or pro-buyer relative to the relevant
default rules.

12. I exclude terms dictating sellers’ use of personal information, terms describing
copyright or patent rights (as they belong exclusively to the realm of federal intellectual
property law), and terms that are unenforceable in any court, such as disclaimers of good

faith.
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to buyers. For example, it notes whether sellers offer any express or
limited warranties and whether they disclaim the implied warranties of
merchantability and fitness for a particular purpose under the U.C.C.
The fifth category, limitations of liability, contains six terms specifying
the extent of the seller’s liabilities for different types of buyer loss arising
out of use of the software as well as terms allocating risks of loss. It
also covers the buyers’ available remedies, if any, for such losses. The
sixth category, maintenance and support, takes into account whether
the base price of the software includes these services.'* The last category,
conflict resolution, includes three terms that restrict a buyer’s choices
regarding her decision of where to sue and under what law (forum
selection and choice-of-law clauses), whether to have a jury trial (ar-
bitration clauses), and how legal fees are to be allocated as a result of
a legal dispute."

The advantage of this overall index is that it is transparent, is repl-
icable, and allows for empirical comparisons of EULAs. However, since
each of the 23 terms is given the same weight, a built-in assumption is
that each term matters equally to buyers. Although this assumption is
likely unrealistic, it can be easily relaxed by measuring the relationship
between contract location and the bias of particular sets of terms, con-
sidered separately, rather than the overall bias.

5.2. End-User License Agreement Bias Summary Statistics

As constructed, the overall bias index ranges from a maximum score of
6, indicating a very buyer friendly EULA relative to the relevant default
rules, to a minimum score of —17, corresponding to a EULA that greatly
limits the sellers’ obligations toward buyers and restricts the buyer’s use
of the software. It is important to stress that the overall index score for
each EULA should not be interpreted as measuring whether the contract
is pro-seller or pro-buyer in an absolute sense but rather as a measure
of bias as compared with the default rules of Article 2. The construction
of an “absolute” measure of bias would require numerous assumptions

13. Some sellers offer a menu of maintenance and support services for an additional
price or under a separate contract, while others just include basic maintenance and technical
support in the product’s base price. To be able to make meaningful comparisons among
firms, I count whether a company includes a base level of maintenance and support (over
30 days) in its base price and then use the base price as a control variable, instead of
recording whether a firm offers support under separate contract.

14. T interpret the specification of a particular forum or a mandatory arbitration pro-
vision as generically less buyer friendly than the default, under which buyers usually have
more options about where to bring claims. See U.C.C., art. 1, sec. 1-105.
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regarding sellers’ costs and buyers’ preferences. Indeed, one reason the
range of possible scores is not centered at zero is that the default rules
of the U.C.C. tend to benefit buyers.

Table 3 shows that the average overall bias index score in the sample
is —4.83. This number reflects that, on average, contracts contain a net
of almost five terms that are more pro-seller than the default rules. The
minimum overall score in our sample is —13, and the maximum is 2.
Thus, EULAs vary widely in how buyer friendly they are.

6. ARE PAY NOW, TERMS LATER END-USER LICENSE AGREEMENTS WORSE FOR
BUYERS?

6.1. Overall Bias and Accessibility

Having measured both the accessibility and one-sidedness of a large
sample of EULAs, I am now ready to address the central debate involving
rolling contracts, namely, whether hidden terms are more one-sided than
terms made available before purchase. Table 4 presents the average over-
all bias of EULAs by the degree of their accessibility. It also compares
the mean bias of EULAs of a given accessibility to the mean bias of
rolling EULAs.

The results show that those EULAs made available before purchase
are actually significantly less buyer friendly than rolling EULAs. In par-
ticular, findable EULAs are less buyer friendly than rolling EULAs by
.67 points, a statistically significant difference (albeit economically rather
small). Findable EULAs can be broken down further into those that are
forced and those that are not. While findable EULAs of both types are
significantly more pro-seller than rolling contracts, it is particularly sur-
prising that the forced EULAs—those that the buyer must explicitly
acknowledge before buying the product—are the most one-sided con-
tracts of all. This is in striking contrast to the suggestion that sellers
hide more one-sided contracts.

I analyze these effects with variations of the following model:

Bias, = a,+ a,,+ b'X,+ ¢'Z, + d'Location, + ¢, (4)

where Bias is the overall bias index, X and Z are vectors of product and
firm variables, as described earlier, and Location is a measure of contract
accessibility. The model also includes market fixed effects. Of course,
we should not interpret the coefficients d on Location as causal effects.
Rather, my goal in this specification is simply to measure the correlation
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Table 4. End-User License Agreement (EULA) Accessibility and Bias

EULAs Overall Bias .
Overall Bias —
Accessibility N % Mean SD PNTL Bias
Findable 246 47.7 -5.19 2.83 —.67%%
Forced 29 5.7 —-5.69 2.75 —-1.18*
0 Clicks 24 4.7 -5.33 2.75 -.82
.5 Click 5 1 —-7.4 2.3 —2.89%
Not forced 217 42.1 -5.12 2.84 —.61%
1 Click 79 15.3 —4.85 2.92 —.34
2 Clicks 62 12 -5.53 2.92 —1.02%**
3 Clicks 44 8.5 —4.82 2.86 -.31
4 Clicks 12 2.3 —-4.75 1.76 —-.24
S Clicks 5 1 —-4.80 3.56 -.29
6+ Clicks 15 3 —6.13 2.47 —1.62%
PNTL 269 52.2 —-4.51 2.72

Note. End-user license agreements are classified as findable, which means that the contract
is available somewhere on the company’s Web site, or pay now, terms later (PNTL). Find-
able contracts are either forced, which means that consumers are required to agree before
purchasing, or not forced, which means that the contract is one or more clicks away from
the purchasing consumer’s natural click path. The last column reports the difference be-
tween the mean overall bias of EULAs of a given accessibility and PNTL EULAs.

*Significant at the 5% level.

** Significant at the 1% level.

between these two choice variables to test the hypothesis that hidden
contracts are more restrictive. Similarly, I am interested in whether any
such correlation survives upon controlling for various firm and product
characteristics. In other words, an equally useful model (which yields
similar results) would be to regress Location on Bias rather than the
reverse, as in equation (4).

The results are summarized in Table 5. The first column shows the
most basic test, where the dummy Findable is the only independent
variable. This simply replicates the result in the first row of Table 5. The
second column uses Forced as the only independent variable. The third
column shows that among the subset of EULAs that are not forced but
still findable, there is no relationship between bias and how distant (that
is, how many clicks away) the EULA is from the most obvious path of
purchase. This is another strike against the view that sellers hide par-
ticularly one-sided contracts. The fourth column separates the effects of
forced and findable by including both in the regression. It shows that a
forced EULA scores an additional .57 points lower, on average, than
one that is findable but not forced, but the difference between those two
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Figure 1. Distribution of the overall bias index

groups is not significant. These results could also be anticipated from
Table 5.

Figure 1 breaks down the distribution of the overall bias index by
contract accessibility. The bias indexes of PNTL EULAs and findable
EULAs each have a bell-shaped distribution, indicating that the results
are not driven by a few extreme values. Again, findable EULAs can be
seen to be slightly more pro-seller than the PNTL ones.

Of course, it is debatable whether a EULA that is 1 point or so more
pro-seller would be perceived by a buyer as worse in any meaningful
sense. However, the key point for my purpose is that rolling contracts
are clearly not more pro-seller than those made available before pur-
chase. Put simply, the evidence rejects the main arguments presented
against rolling contracts, at least in the case of software sold online.

Finally, there is a last concern that may be useful to address. It has
been suggested to me that perhaps the uncertainty about the enforcea-
bility of rolling contracts is keeping sellers who use such contracts in
check and that if this uncertainty is removed, we will then observe sellers
using rolling contracts to hide biased terms. This is not a serious concern,
however, simply because at the time this sample was gathered, almost
every state has favorable decisions on the enforceability of rolling con-
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tracts (see Schwartz and Wilde 1979, 1983)." In any event, we can
restrict our attention to states where there is clearly no uncertainty about
the enforceability of rolling contracts: Maryland and Virginia, which
have adopted the Uniform Computer Information Transactions Act, a
statute governing computer information transactions that explicitly al-
low sellers to use rolling contracts; and states in the Seventh Circuit,
where ProCD was decided. Of the 34 companies in my sample that are
incorporated in and have choice-of-law clauses in the aforementioned
states,'® it is again the case that firms that disclose their contracts before
purchase have more restrictive terms than sellers that use rolling con-
tracts. Thus, there is no evidence that legal uncertainty is what is af-
fecting the results.

Relatedly, courts might interpret terms in rolling contracts more
strictly than those in traditional-form contracts. In this case, it is courts’
more stringent interpretation standard for rolling contracts that keeps
sellers who use such contracts in check.'” And if this strict interpretation
is removed, sellers will use rolling contracts, which are relatively less
accessible, to hide more restrictive terms. Given the results of the paper,
however, this possibility seems unlikely. Under the current regime there
is an economically small (albeit statistically significant because of a large
sample size) difference between the terms of firms that choose to disclose
their contracts prior to purchase and firms that use rolling contracts.
This casts some doubt on the hypothesis that sellers with more onerous
terms will use traditional-form contracts to increase the probability of
enforcement."'®

6.2. Controlling for Product and Seller Characteristics and Buyer Type

The remaining specifications of Table 5 add control variables and split
the sample into consumer- and business-oriented products. The effects
of Forced and Findable remain generally similar when controlling for
product category fixed effects, company size and age, product price, and
the consumer product dummy, but with the inclusion of these controls
Forced and Findable usually are not both significant.

15. One notable exception is Oklahoma. See, for example, Rogers v. Dell Computer
Corp., 2005 Okla. 51, 23 (2005).

16. Sixteen companies are in Uniform Computer Information Transactions Act states,
and 18 are in states in the Seventh Circuit.

17. I thank Geoff Miller and an anonymous referee for this point.

18. A review of several court decisions did not reveal differences in treatment of liti-
gated terms in rolling and nonrolling contracts.
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In terms of product characteristics, the fifth row explores the rela-
tionship between product price and the overall bias of its standard terms.
The general intuition is that if EULA terms are important to buyers and
there is a well-functioning market for terms, then buyers should be will-
ing to pay something in exchange for a pro-buyer term or demand a
discount to accept a pro-seller term. To the extent that terms are priced,
we should expect that the resulting coefficient on price would be positive
and significant. As can be seen in all four specifications (three of which
include market fixed effects, because prices vary greatly across markets
because of basic differences in product functionality and complexity),
the coefficients are indeed positive but not significant for the overall
index. Of course, if we were to discover a strong effect in these regres-
sions, causality would be difficult to establish, since price and EULA
terms may be jointly determined. Although these results provide some
support to the intuition that the overall effect of terms on price would
be small, for arguably the most important set of terms, warranties, there
is indeed a positive and significant relationship between price and pro-
buyer bias (unreported). As another perspective, a regression of log price
on the 23 index terms (unreported), and controlling for license type,
market fixed effects, and the consumer-product dummy, yields 17 pos-
itive coefficients and only eight negative coefficients. Thus, more than
two-thirds of the terms that made up the index are associated with higher
prices when the bias is more toward the buyer. Not surprisingly, few of
these effects (other than warranties) are precisely estimated or are sta-
tistically significant, but it seems noteworthy that the majority of the
point estimates are consistent with the idea that the terms are related
to price. Overall, these results lend at least a measure of support to the
idea that the terms studied are meaningful enough to consumers to affect
their willingness to pay.

Critics of rolling contracts have been particularly concerned that sell-
ers will take advantage of unsophisticated nonbusiness buyers who may
lack the resources, knowledge, and ability to comparison shop for terms.
Whereas Table 4 showed that sellers do not hide EULAs of products
directed to the general public more than they do their business-oriented
products’ EULAs, the coefficient on Consumer in Table 5 tests whether
non-business-oriented products have EULAs that are more pro-seller. As
can be seen, there is no consistent relationship between whether the
software is directed to members of the general population and the overall
bias. I also consider a related hypothesis. If nonbusiness buyers are less
sophisticated and resourceful than business buyers, perhaps sellers will
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try to hide one-sided terms only for consumer-oriented products. The
last two specifications test this by examining whether EULA location
affects overall bias for a given buyer type. The results show that rolling
contracts are not worse for either type of product; rather, forced and/
or findable contracts are worse for both business- and consumer-oriented
products.

6.3. End-User License Agreement Bias by Subindex and Accessibility

As noted earlier, a potential drawback of the overall index is that it
implicitly assumes that all provisions matter equally. Suppose that buyers
care only about certain provisions and that sellers hide contracts that
are worse with respect to those provisions but not worse overall. For
instance, Korobkin (2003) suggests that buyers value only salient terms
of standard-form contracts, such as warranties. If that is the case, then
we should ask whether sellers who use rolling contracts offer worse
warranties, rather than worse terms overall.

This section addresses this question by studying the relationship be-
tween EULA location and subindex bias scores. I create seven subindexes
that capture the net bias of each group of terms in Table 3. For example,
the transfer-of-license subindex is composed of two terms: “Are there
restrictions on transfer?” and “Can the licensee transfer the software to
an end user who accepts the license terms without the licensor’s prior
permission?” I then repeat the previous regression analysis but use the
bias of each subindex as the dependent variable.

The results in Table 6 show that hidden EULAs are not worse in any
particular dimension. In fact, consistent with earlier results, the only
significant pattern is that sellers who make their EULAs more accessible
actually offer worse terms in certain respects. This is the true for pro-
visions regarding transfer of license, limitations on liability, and conflict
resolution.'” Given that conflict resolution provisions such as forum se-
lection and arbitration are often casually mentioned as the most regular
form of seller “abuse,” it is noteworthy that software publishers do not,
in fact, rely on delayed disclosure as a way of imposing such terms (see,
for example, Carrington 1998).

Finally, in results omitted to save space, I repeat the regressions in
Table 6 but restrict the sample to consumer-oriented products only to
investigate whether sellers take advantage of consumers by hiding par-

19. In results omitted to save space, I repeated the regressions in Table 6 but used the
individual terms as dependent variables and obtained similar results.
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ticular one-sided terms. I find that, with the exception of limitations on
liability, unsophisticated consumers do not receive worse terms than
business buyers. In fact, they tend to receive more pro-buyer terms with
respect to transfer of license and conflict resolution.

7. SUMMARY AND IMPLICATIONS

Pay now, terms later, or rolling, contracts are an increasingly important
form of commercial contracting. The goal of this paper is to empirically
inform the debate about whether rolling contracts impose harsher terms
on buyers. I collect and analyze the terms of several hundred EULAs for
software packages sold online. The wide variation in the degree of pre-
purchase accessibility of these EULAs enables me to give a fairly rigorous
answer to whether rolling contracts offer worse terms to buyers, at least
in this particular market setting.

I find that the terms included in rolling contracts are not systemat-
ically more pro-seller than those included in contracts disclosed before
purchase. In fact, contrary to fears often associated with rolling con-
tracts, I find that contracts displayed prepurchase are actually slightly
more pro-seller than rolling contracts. The results are robust to con-
trolling for product price, seller size, consumer- versus business-product
orientation, and other effects.

It is important to note that my tests are not designed to address
whether sellers offer poor-quality terms in an absolute sense; rather, they
are focused on the comparative analysis between terms that are made
available prepurchase and those that are not. Thus, the appropriate
conclusion is that, to the extent that there are inefficiencies associated
with standard-form contracts, they are not made worse by delayed dis-
closure. This conclusion should be encouraging to supporters of Judge
Easterbrook’s rationale for enforcing rolling contracts. It also implies
that regulation directed at eliminating or reforming rolling contracts may
be unnecessary. More generally, these results suggest that the current
normative discussions on EULAs should shift from whether disclosure
is adequate or should be required to whether terms in standard-form
contracts are an appropriate outcome of competitive market forces.



342 / THE JOURNAL OF LEGAL STUDIES / VOLUME 38 (2) / JUNE 2009

REFERENCES

American Law Institute. 1979. Restatement [Second] of Contracts. Philadelphia:
American Law Insitute.

Baird, Douglas G. 1999. Letter to Lawrence J. Bugge, Chair, U.C.C. Article 2
Drafting Committee, March 9.

Barnett, Randy E. 1992. The Sound of Silence: Default Rules and Contractual
Consent. Virginia Law Review 78:821-66.

. 2002. Consenting to Form Contracts. Fordham Law Review 71:627-45.

Bern, Roger C. 2004. “Terms Later” Contracting: Bad Economics, Bad Morals,

and a Bad Idea for a Uniform Law, Judge Easterbrook Notwithstanding.
Journal of Law and Policy 12:641-796.

Brandt, Andrew, and William Wallace. 2001. What Have You Signed away To-
day? PC World, August, pp. 54-56.

Braucher, Jean. 2000. Delayed Disclosure in Consumer E-Commerce as an Unfair
and Deceptive Practice. Wayne Law Review 46:1806-67.

Carrington, Paul D. 1998. Regulating Dispute Resolution Provisions in Adhesion
Contracts. Harvard Journal on Legislation 35:225-32.

Eisenberg, Melvin A. 1985. Text Anxiety. Southern California Law Review 59:
305-11.

. 1995. The Limits of Cognition and the Limits of Contract. Stanford
Law Review 47:211-59.

Gillette, Clayton P. 2004. Rolling Contracts as an Agency Problem. Wisconsin
Law Review 2004:679-722.

Goldberg, Victor P. 1974. Institutional Change and the Quasi-Invisible Hand.
Journal of Law and Economics 17:461-85.

Hillman, Robert A. 2002. Rolling Contracts. Fordham Law Review 71:743-59.

. 2005. On-Line Consumer Standard-Form Contracting Practices: A Sur-

vey and Discussion of Legal Implications. Pp. 283-312 in Consumer Pro-
tection in the Age in the “Information Economy?” edited by Jane K. Winn.
Aldershot: Ashgate Press.

Hillman, Robert A. 2006. On-Line Boilerplate: Would Mandatory Website Dis-
closure of E-Standard Terms Backfire? Michigan Law Review 104:837-57.

Katz, Avery. 1998. Standard Form Contracts. Pp. 502-5 in volume 3 of The
New Palgrave Dictionary of Economics and the Law, edited by Peter New-
man. London: MacMillan.

. 1990. Your Terms or Mine? The Duty to Read the Fine Print in Con-
tracts. RAND Journal of Economics 21:518-33.

Kessler, Friedrich. 1943. Contracts of Adhesion—Some Thoughts about Freedom
of Contract. Columbia Law Review 43:629-42.

Korobkin, Russell. 2003. Bounded Rationality, Standard Form Contracts and

Unconscionability. University of Chicago Law Review 70:1203-95.



SOFTWARE LICENSE AGREEMENTS / 343

Lemley, Mark A. 1995. Intellectual Property and Shrinkwrap Licenses. Southern
California Law Review 68:1239-94.

Lemley, Mark A., Peter S. Menell, Robert P. Merges, and Pamela Samuelson.
2003. Software and Internet Law. Gaithersburg, Md.: Aspen Law & Busi-
ness.

Macaulay, Stewart. 2004. Freedom of Contract: Solutions in Search for a Prob-
lem? Wisconsin Law Review 2004:777-820.

Mann, Ronald J., and Jane K. Winn. 2002. Electronic Commerce. Gaithersburg,
Md: Aspen Publishers.

Marotta-Wurgler, Florencia. 2007. What’s in a Standard Form Contract? An
Empirical Analysis of Software License Agreements. Journal of Empirical
Legal Studies 4:677-713.

. 2008. Competition and the Quality of Standard Form Contracts: An
Empirical Analysis of Software License Agreements. Journal of Empirical
Legal Studies 5:447-75.

Marx, Peter, and Software and Information Industry Association. 2003. Con-

tracts in the Information Industry I'V. Washington, D.C.: Software and In-
formation Industry Association.

Newitz, Annalee. 2005. Dangerous Terms: A User’s Guide to EULAs. http://
www.eff.org/wp/dangerous-terms-users-guide-eulas.

Overly, Michael, and James P. Kalyvas. 2004. Software Agreements Line by Line.
Boston: Aspatore.

Rakoff, Todd D. 1983. Contracts of Adhesion: An Essay of Reconstruction.
Harvard Law Review 96:1173-1284.

Russo, J. Edward. 1977. The Value of Unit Price Information. Journal of Mar-
keting Research 14:193-201.

Schwartz, Alan. 1999. Letter to Lawrence J. Bugge, Chair, U.C.C. Article 2
Drafting Committee, March 9.

Schwartz, Alan, and Louis Wilde. 1979. Intervening in Markets on the Basis of
Imperfect Information: A Legal and Economic Analysis. University of Penn-
sylvania Law Review 127:630-82.

. 1983. Imperfect Information in Markets: The Examples of Warranties

and Security Interests. Virginia Law Review 69:1387-1467.

Slawson, W. David. 1971. Standard Form Contracts and Democratic Control of
Lawmaking Power. Harvard Law Review 84:529-66.

Software and Information Industry Association. 1998. The SPA Guide to Con-
tracts and the Legal Protection of Software. Washington, D.C.: Software
Publishers Association.

. 2008. Quarterly Retail E-Commerce Sales, 4th Quarter 2007. http://

www.census.gov/mrts/www/data/pdf/07Q4.pdf.

Webcom Communications. 2005. Software Industry Directory 2005. Greenwood
Village, Colo.: Webcom Communications Corp.



	NELLCO
	NELLCO Legal Scholarship Repository
	7-29-2008

	Are 'Pay Now, Terms Later' Contracts Worse for Buyers? Evidence from Software License Agreements
	Florencia Marotta-Wurgler
	Recommended Citation





