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ABSTRACT. This Article offers the first close study of statutory interpretation in several state
courts of last resort. While academics have spent the past decade speculating about the “death of
textualism,” the utility of legislated rules of interpretation, and the capacity of judges to agree on
a single set of interpretive rules, state courts, as it turns out, have been engaging in real-world
experiments in precisely these areas. Several state courts have articulated governing interpretive
regimes for all statutory questions. Methodological stare decisis — the practice of giving
precedential effect to judicial statements about methodology —is generally absent from federal
statutory interpretation, but appears to be a common feature of some states’ statutory case law.
Every state legislature in the nation has enacted certain rules of interpretation, which some state
courts are, in an unexpected twist, flouting. And, far from textualism being “dead,” what
emerges from these state cases is a surprisingly strong consensus methodology —what this
Article terms “modified textualism” —a theory that shares textualism’s core components but has
broader potential appeal. These state developments offer a powerful counter-paradigm to that of
the U.S. Supreme Court, where persistent interpretive divides and a refusal to treat
methodological statements as precedential have made interpretive consensus seem impossible.
They also highlight that, for all the energy that the statutory interpretation wars have consumed,
the legal status of methodology itself —whether it is “law” or something “less” — remains entirely
unresolved.
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LABORATORIES OF STATUTORY INTERPRETATION

INTRODUCTION

Some say that textualism is dead." Others believe that the inherent
difficulty of interpreting statutory language means that judges will never be
able to reach consensus on a single, overarching methodological framework for
all statutory cases.” Still others believe that existing methodological differences
are not important enough to merit the attention that has been devoted to them.
Clearly, none of these naysayers has accounted for state courts.

The vast majority of statutory interpretation theory is based on a strikingly
small slice of American jurisprudence, the mere two percent of litigation that
takes place in our federal courts —and, really, only the less-than-one percent of
that litigation that the U.S. Supreme Court decides.® The remaining ninety-
eight percent of cases are heard in the netherworld of the American legal
system, the state courts.* And yet it would likely surprise most academics and
many judges to learn that, while academics have spent the past decade
speculating about the “posttextualist era,” or the utility of congressionally
legislated rules of interpretation,® or the capacity of judges on multimember

1. See, e.g., Jonathan T. Molot, The Rise and Fall of Textualism, 106 COLUM. L. REV. 1, 2 (2006)
(“Textualism has outlived its utility as an intellectual movement.”). Others have argued, less
dramatically, that the major battles in statutory interpretation are largely over. See Henry
Paul Monaghan, Supremacy Clause Textualism, 110 COLUM. L. REv. (forthcoming Apr. 2010)
(manuscript at 1, on file with author). But ¢f. John F. Manning, What Divides Textualists from
Purposivists?, 106 COLUM. L. REv. 70, 77 (2006) (acknowledging that “serious and
thoughtful commentators have wondered of late whether there is anything left of
textualism” but arguing that critical differences remain).

2. See, e.g., William N. Eskridge, Jr. & Philip P. Frickey, The Supreme Court, 1993 Term—
Foreword: Law as Equilibrium, 108 HARV. L. REV. 26, 57 (1994); Nicholas Quinn Rosenkranz,
Federal Rules of Statutory Interpretation, 115 HARv. L. REV. 2085, 2088 (2002); Adrian
Vermeule, The Judiciary Is a They, Not an It: Interpretive Theory and the Fallacy of Division, 14
J. CONTEMP. LEGAL ISSUES 549 (2005).

3. See ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE UNITED STATES COURTS:
2007 REPORT OF THE DIRECTOR 46 tbl.S-1, 84 tbl.A-1 (2008).

4. See COURT STATISTICS PROJECT, NAT'L CTR. FOR STATE COURTS, EXAMINING THE WORK OF
STATE COURTS, 2007: A NATIONAL PERSPECTIVE FROM THE COURT STATISTICS PROJECT 13
(2008). The vast majority of the state court caseload is statutory. See Judith S. Kaye, State
Courts at the Dawn of a New Century: Common Law Courts Reading Statutes and Constitutions,
70 N.Y.U. L. REV. 1, 3 (1995).

5. Molot, supra note 1, ats.

6. Linda D. Jellum, “Which Is To Be Master,” the Judiciary or the Legislature? When Statutory
Directives Violate Separation of Powers, 56 UCLA L. REv. 837 (2009); Gary E. O’Connor,
Restatement (First) of Statutory Interpretation, 7 N.Y.U. J. LEGIS. & PUB. POL’Y 333 (2004);
Rosenkranz, supra note 2.
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courts to agree on a single set of interpretive rules,” many state courts have
been engaging in real-world applications of precisely these concepts.

Several state courts have implemented formalistic interpretive frameworks
that govern all statutory questions.” Methodological stare decisis — the practice
of giving precedential effect to judicial statements about methodology—is
generally absent from the jurisprudence of mainstream federal statutory
interpretation,’ but appears to be a common feature of some states’ statutory
case law. Every state legislature in the nation has enacted into law certain rules
of interpretation, which some state courts are, in an unexpected twist, flouting.
And far from being “dead,” Justice Scalia’s textualist statutory interpretation
methodology has taken startlingly strong hold in some states, although in a
form of which the Justice himself might not approve. Clearly, these
developments are relevant to the mainstream debates about predictability and
methodological choice, and yet federal scholars and jurists have hardly noticed
them.

This Article is the first to examine this intersection of modern state and
federal general statutory interpretation theory." It also is the first close study

7. See, e.g., Adrian Vermeule, Interpretive Choice, 75 N.Y.U. L. REV. 74 (2000); sources cited
supra note 2.

8. By “formalistic,” I mean clearly defined, ex ante interpretive rules arranged to be applied in a
consistent order. But the characteristics of the particular rules chosen (for instance, whether
and when legislative history may be consulted) need not themselves be rigid. Cf. Cass R.
Sunstein, Must Formalism Be Defended Empirically?, 66 U. CHL L. REV. 636, 638 (1999)

(“[Flormalist strategies . . . entail three commitments: to promoting compliance with all
applicable legal formalities (whether or not they make sense in the individual case), to
ensuring rule-bound law . . . and to constraining the discretion of judges . . ..”).

9. See Sydney Foster, Should Courts Give Stare Decisis Effect to Statutory Interpretation
Methodology?, 96 GEO. L.J. 1863 (2008); Jordan Wilder Connors, Note, Treating Like
Subdecisions Alike: The Scope of Stare Decisis as Applied to Judicial Methodology, 108 CoLUM. L.
REV. 681 (2008).

10. For related work, see Anthony J. Bellia, Jr., State Courts and the Interpretation of Federal
Statutes, 59 VAND. L. REV. 1501 (2006), which discusses early American state court
approaches to state and federal methodology; Einer Elhauge, Preference-Estimating Statutory
Default Rules, 102 COLUM. L. REV. 2027, 2057-58 (2002), which discusses some state-
legislated interpretive rules; Jellum, supra note 6, at 844-45, which discusses legislated
interpretive rules in Connecticut and Delaware as examples for a broader separation-of-
powers discussion; and Jacob Scott, Codified Canons and the Common Law of Interpretation,
98 GEO. L.J. 341 (2010), which is the first attempt to catalogue all states’ legislated rules but
does not examine court responses to them. Alex B. Long’s work is a notable exception in
that it looks at modern state cases, but in the limited context of “borrowed” federal
employment statutes. Alex B. Long, “If the Train Should Jump the Track . . .”: Divergent
Interpretations of State and Federal Employment Discrimination Statutes, 40 GA. L. REV. 469
(2006). In addition, a chapter in a forthcoming book by Lawrence Solan discusses some
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of modern statutory interpretation in several state courts of last resort.
Thinking about statutory interpretation in the world beyond the U.S. Supreme
Court is long overdue." So, too, is the recognition that state court
methodological developments may be used to inform and change federal
statutory theory and practice. Indeed, federal courts are exposed to state
statutory interpretation all the time: the reality of concurrent jurisdiction
means that state and federal courts are continuously interpreting the other
system’s statutes, and so their interpretive theories intersect regularly in both
state and federal court. The state courts studied as part of this project have
taken advantage of their exposure to federally oriented thinking about
statutory interpretation; as we shall see, they aggressively deploy (but do not
copy) federal interpretive theory as they elaborate their own, unique
methodological rules—rules that are intended to improve upon the federal
experience. Federal theorists, too, should recognize that methodology is
already moving across the systems, and that state court developments may be
changing the terms of the statutory interpretation debate in ways that may be
far more productive than anything currently happening in the federal arena.

Lest there be any doubt as to the importance of the statutory interpretation
events underway in some states, let us consider the following scenarios, which
highlight key questions about the utility of some of the proposals most
commonly advanced by mainstream academics to bring more predictability to
statutory interpretation:

(1) The supreme court unanimously announces a new methodology for
statutory interpretation to govern future cases. All subsequent
decisions apply it, and even justices who disagree with it consider
themselves bound by it under principles of stare decisis.

(2) The legislature enacts an interpretive rule encouraging reference to
legislative history when courts construe statutes. The supreme court
disagrees with the rule and refuses to apply it.

(3) The supreme court issues an opinion forbidding use of the “plain
meaning” rule, which prohibits consideration of nontextual sources
in the absence of statutory ambiguity. The legislature immediately

state legislated rules, and Norman J. Singer’s famous treatise references an extraordinary
number of state cases. NORMAN J. SINGER, SUTHERLAND ON STATUTES AND STATUTORY
CONSTRUCTION (6th ed. 2000); LAWRENCE SOLAN, THE LANGUAGE OF STATUTES: LAWS AND
THEIR INTERPRETATION 6-23 to -50 (forthcoming 2010).

1. There has likewise been very little study of statutory interpretation in the lower federal
courts. See FRANK B. CROSS, THE THEORY AND PRACTICE OF STATUTORY INTERPRETATION
180-200 (2009) (providing the first preliminary study of statutory interpretation in the
lower federal courts).
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overrides the case with a statute that reinstates the rule. The
supreme court evades the newly legislated rule at every turn.

(4) The supreme court, which passionately describes itself as
“textualist” in the mold of Justice Scalia, prioritizes legislative
history over substantive canons of interpretation.

Merely hypothetical scenarios? No, indeed. These are, rather, descriptions
of statutory interpretation developments underway in Oregon, Texas,
Connecticut, Michigan, and Wisconsin. And some of these developments
appear to be occurring across a broader array of states, too. Seventeen years
ago, the Oregon Supreme Court announced a controlling interpretive
framework to govern all statutory questions.' Texas’s highest criminal court is
in apparent defiance of the state legislature’s enacted law that endorses the use
of legislative history.” Every state legislature in the nation, in fact, has enacted
into law some rules of interpretation, which many state courts are refusing to
implement.”* Some of these legislated rules, like Connecticut’s text-focused
regime, were enacted in direct response to what the legislature perceived as an
inappropriate judicial power grab over interpretive methodology.” And, in four
of the five states studied —including Michigan and Wisconsin, where the state
supreme courts are marked by deep internal divisions—methodological stare
decisis appears to be a common feature, as does, quite intriguingly, a variation
of textualism that appears to have more traction than its federal archetype.'

These state cases illustrate that the statutory interpretation ferment is not
over; it just may have changed. Not only the venue, but the nature of the
conversation itself seems to be in transformation. Throughout the states
studied, both courts and legislatures are participants in unanticipated efforts to
increase predictability in statutory interpretation. This very fact—that state
courts and legislatures are in this together, that they appear to share this
impulse to impose clarity—is another occurrence entirely absent from the
federal experience. What’s more, these developments highlight that, for all the
energy that the statutory interpretation wars have consumed, the legal status of
methodology itself—whether it is “law” or something “less” or “different” —
remains entirely unresolved.

12.  See Portland Gen. Elec. Co. v. Bureau of Labor & Indus., 859 P.2d 1143 (Or. 1993); infra
Subsection II.B.1.

13.  See infra note 133 and accompanying text.

14.  See infra notes 125, 279-285 and accompanying text.
15, See infra notes 286-288 and accompanying text.

16.  See infra Part II.
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Not incidentally, these state efforts also respond directly to the leading
academic proposals advanced to make federal statutory interpretation more
determinate. Legislated interpretive rules, suggested in one prominent
proposal,”” do not appear to be the answer, given the number of courts already
actively resisting them. The resulting interbranch power struggles, in turn,
raise new questions about separation of powers in statutory interpretation,
shifting the debate away from what has been the prevailing question—which
methodology best respects the respective roles of court and legislature —to the
entirely different question of which branch gets to choose it.

Another path to determinacy, however, long thought remote, now seems
more possible in light of the state experiences. These state supreme courts have
exercised interpretive leadership: they have imposed, both on themselves and
on their subordinate courts, controlling interpretive frameworks for all
statutory questions. This is a powerful counter-paradigm to that of the U.S.
Supreme Court, where persistent interpretive divides and a refusal to treat
methodological statements as precedential have made interpretive consensus
seem impossible. Indeed, methodology seems to be an entirely different animal
in these state courts. In these states, it is possible for one judge to bind another
judge’s methodological choice. And in fact, federal judges, too, readily assent to
this conception of methodology in other areas of law, like contract
interpretation. Yet these principles have failed to translate to the federal
statutory interpretation context, without much explanation of why statutory
interpretation should be any different.

The mainstream statutory interpretation scholarship, too, may be
overstating the intractability of methodological divides and the “softness” of
interpretive methodology. Its near-exclusive focus on U.S. Supreme Court
cases is the culprit: the Court’s often-divisive statutory cases (and
personalities) have become the theoretical paradigm. To be sure, it may well be
that, in hard cases, judges will disagree regardless of whether they generally
employ the same interpretive approach. But that doesn’t mean that the game
isn’t worth the candle. In less politically charged cases, consistent
methodological rules may make the interpretive process more predictable,
performing a coordinating function for the many parties affected —legislators
who must negotiate and draft statutes, citizens who must act and litigate under
them, and lower courts that must interpret them. There also are important
expressive and fairness values attendant to having judges agree in advance on
the nature of the project and decide all litigants’ cases using the same legal
principles. The state cases challenge the prevailing theoretical resistance to

17.  Rosenkranz, supra note 2.
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these concepts and highlight the possibility that, even putting the Court aside,
many lower courts (both state and federal) might be receptive to consistent
methodological frameworks, and that, in fact, more courts than we realize
already may be implementing them.

Finally, the state cases also challenge prevailing assumptions about
textualism, the text-centric methodology that, despite its significant impact on
modern statutory interpretation, has failed to emerge as the dominant
methodology in the U.S. Supreme Court’s interpretive battles. Of late, debates
have raged in the academy over whether a methodological compromise
between textualists and purposivists is possible. The prognosis has been
pessimistic, as most scholars have assumed that textualism is too rigid a
methodology to be the basis of a broader consensus that also includes
nontextualists and, alternatively, that the textualists themselves will not bend
to meet other judges halfway.” But in the states studied, textualism is more
than merely alive and well; it is the controlling interpretive approach—the
consensus methodology chosen by the courts. That said, this state textualism is
clearly not identical to its federal model. It is instead, I argue, a compromise
version of textualism, what might be called “modified textualism,” a theory
that retains the fundamental text-first formalism of traditional textualism and
yet still appears multitextured enough to offer a middle way in the
methodological wars.

Modified textualism has two salient differences from the original: it ranks
interpretive tools in a clear order—textual analysis, then legislative history,
then default judicial presumptions—and it includes legislative history in the
hierarchy. The individual components here are not new. Many jurists (though
it has been assumed, not many self-proclaimed textualists) employ such a text-
plus-legislative history approach. But what is new is the “tiering” concept and
the order itself. The strict hierarchy emphasizes textual analysis (step one);
limits the use of legislative history (only in step two, and only if textual
analysis alone does not suffice); and dramatically reduces reliance on the oft-
used policy presumptions, the “substantive canons” of interpretation (only in
step three, and only if all else fails).

To be sure, some textualist purists might not consider this theory
“textualist” at all. Textualists generally have eschewed use of legislative history
and do widely employ the substantive canons. Such a rush to judgment against

18. See Jonathan T. Molot, Ambivalence About Formalism, 93 VA. L. REV. 1, 50-52 (2007)
(proposing a compromise methodology); see also Manning, supra note 1, at 75, 94-95
(arguing textualists would not accept the Molot compromise); Jonathan R. Siegel, The
Inexorable Radicalization of Textualism, 158 U. PENN. L. REV. 117 (2009) (arguing textualists
are too formalist to compromise).
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modified textualism, however, would be a mistake. These state cases illustrate
both that traditional textualist theory is capacious enough to accommodate this
moderate heterogeneity and that, in fact, this accommodation may be
textualism’s best chance to accomplish its core theoretical goal of implementing
a predictable, text-centric approach to interpretation.

And because this methodology is the basis for broader agreement in the
states studied, it also has implications for purposivism, the other dominant
modern theory, and the broader literature about methodological compromise.
Purposivists typically embrace a more flexible approach, an approach from
which modified textualism’s strict interpretive hierarchy is a departure. But,
arguably, modified textualism offers purposivists what might be called a more
“disciplined” version of their current method —a way to legitimize the use of
legislative history and concretize their approach so that it can be applied
consistently, and repeatedly, by lower courts. It is intriguing to see at least
some purposivist judges attracted to this structured approach—an approach
that, unlike other compromise proposals advanced in the scholarship, still
appeals to textualism on its own theoretical terms.

This Article proceeds in five parts. Part I summarizes the current stalemate
between the U.S. Supreme Court’s “textualist” and “purposivist” statutory
interpreters and the academic proposals that have been advanced to move past
it. Part II describes related methodological developments in five states:
Oregon, Texas, Connecticut, Wisconsin, and Michigan."” Part III considers the
implications of the drive to interpretive clarity in the states studied, efforts that
not only shed light on the academic proposals but that also challenge the
conventional wisdom about interpretive determinacy and raise new questions
about the legal status of methodology. Part IV advances the new theory of
modified textualism, and argues that it is textualism, but a textualism that
nontextualists might be willing to accept. Part V offers a normative defense of
consistent interpretive approaches more generally.

The Article concludes by suggesting areas for further investigation,
including where federally oriented theorists might apply the lessons of the state
experiences to their own efforts. Even if the U.S. Supreme Court remains
resistant to the state examples, what about the lower federal courts? Might the
Seventh Circuit take a page from Wisconsin’s book and adopt methodological
stare decisis, the Sixth Circuit adopt modified textualism, and the Fifth Circuit

19. See infra Section ILA. for a description of state selection and how the case studies were
compiled.
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implement an entirely different, purpose-oriented, controlling framework?*
Perhaps a consensus approach —be it modified textualism or something else —
would emerge among the federal courts, or perhaps the Supreme Court would
intervene and, finally, select a unifying approach. At a minimum, this kind of
experimentation, together with the state developments, would generate
valuable information about the utility of the various methodologies for use by
scholars and jurists on all points of the interpretive spectrum.

Lastly, a word about what this Article does not discuss. The uncharted
ground of this inquiry and vast landscape of the state cases necessitate a
relatively narrow scope at this first step. This Article therefore confines its
consideration mostly to state supreme court cases and omits the hundreds of
thousands of cases decided annually by the unsung workhorses of the
American judiciary, the intermediate state courts, which are worthy of separate
study.” In addition, we must not forget that state and federal courts do more
than merely inform each other’s statutory work: state and federal courts
interact even more directly when they interpret one another’s statutes. As I
show elsewhere, these “crossover” cases, too, are flying completely under the
radar and require closer examination and doctrinal clarification.” This Article’s
goals, however, are more introductory, aiming to lay the foundation for this
future work. As such, I confine myself mostly to the details of the new state
court terrain, and raise, but do not fully answer, the larger normative and
theoretical questions that arise from employing this new, “intersystemic”*
perspective on statutory interpretation.

20. Cf. Vermeule, supra note 7, at 109-110 (arguing that uniformity concerns would prevent
such decentralization).

21, See COURT STATISTICS PROJECT, NAT'L CTR. FOR STATE COURTS, STATE COURT CASELOAD
STATISTICS, 2007, at 152 tbl.1o (2008). For present purposes, my interest is in what the
controlling state rule is, and therefore it is appropriate to look to the court of last resort for
the articulation of controlling law. The largest comparative methodological study to date has
likewise limited its scope only to highest court opinions. See Zenon Bankowski et al., On
Method and Methodology, in INTERPRETING STATUTES: A COMPARATIVE STUDY 9, 14 (D. Neil
MacCormick & Robert S. Summers eds., 1991) (justifying their international comparative
study’s restriction to high court decisions because “written opinions of higher courts . . . are
normally the best legal examples available of . . . confronting, in a methodologically self-
conscious fashion, the problems of justifying decisions on the interpretation of statutes”).

22. See Abbe R. Gluck, Intersystemic Statutory Interpretation: Methodological Choice and the
Erie Doctrine (unpublished manuscript, on file with author). Other separate categories
worthy of consideration concern the work of state agencies and the interpretive rules that
apply when states “borrow” statutes from the U.S. Code.

23. Id. at1.
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I. A BRIEF OVERVIEW OF THE MAINSTREAM DEBATES

The hard truth of the matter is that American courts have no intelligible,
generally accepted, and consistently applied theory of statutory interpretation.

— Henry M. Hart & Albert M. Sacks™

A half century has passed since Henry Hart and Albert Sacks thus accused
the American courts of methodological disarray in statutory interpretation, and
the U.S. Supreme Court still is divided over which interpretive tools, in what
order, should be used to resolve statutory questions.” This is a problem
different from resolving the underlying statutory questions themselves. As an
illustrative example, consider the famous hypothetical statute, “No vehicles
shall be allowed in the park,” and the question of whether a child’s bicycle
triggers the prohibition.** The court will decide “yes” or “no,” and thereby
resolve the statutory question. However, how the court gets there is a matter of
interpretive methodology. One court might choose to focus on the word
“vehicle” and examine its definition in dictionaries; another might mine the
legislative history to divine the purpose of the statute; still another might
employ a default rule, a “canon” of statutory construction, such as the rule of
lenity or the rule against interpreting statutes to bring about absurd results. It
is by no means clear that each method will lead to the same conclusion with
respect to the bicycle. How courts should go about making such a
“methodological choice” is one of the central questions of statutory
interpretation, and one the U.S. Supreme Court has never definitively resolved.

Over the past two decades, the federal debate over this question has
centered primarily on the relative merits of two methodological theories.”® The
rise to prominence in the 1980s of the “new textualist”* philosophy had the

24. HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE
MAKING AND APPLICATION OF LAW 1169 (William N. Eskridge, Jr. & Philip P. Frickey eds.,
1994).

25.  See Foster, supra note 9, at 1866 & n.19; Philip P. Frickey, Interpretive-Regime Change, 38
Loy.L.A. L. REV. 1971, 1971 (2005); Rosenkranz, supra note 2, at 2088.

26. See H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARvV. L. REV. 593,
606-08 (1958) (crafting this hypothetical).

27. Vermeule, supra note 7, at 76 (calling this a problem of “interpretive choice”).

28. I make this point only with respect to statutory interpretation in general. In some specific
areas, most notably the agency-deference area, the U.S. Supreme Court has articulated
special regimes. See infra Subsection IIL.A.1 (discussing Chevron’s relevance to these broader
questions).

29. William N. Eskridge, Jr., The New Textualism, 37 UCLA L. REV. 621, 623 (1990).
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effect of drawing clear lines between federal judicial interpreters, dividing
“textualists” from “purposivists.”** This Part summarizes in very broad terms
the central features of this federal methodological debate and the
unpredictability that has resulted from the Court’s failure to resolve it.*'
Against this backdrop, we can see more clearly the relevance of the apparent
drive to interpretive clarity in the states studied.

A. Textualism Versus Purposivism

The textualist approach, which is associated most closely with Justice
Scalia’s legisprudence,®” centers on the primacy of enacted text as the key tool
in statutory interpretation. Textualists advance their theory through three main
types of arguments—institutional, constitutional, and structural®®—which
result in an interpretive approach that emphasizes textual analysis, interpretive
predictability, and cabined judicial discretion.

Institutionally, textualists take a “realist” view of Congress, which
translates to their rejection of the notion that a multimember legislative body
can have a single, discernable “intent”;** their recognition that statutes are
difficult to enact and that statutory language is often the product of a legislative
compromise that courts should not disturb;* and their cynicism about the
reliability of legislative history, given the incentives that “losing” legislative

30. See id. at 624; Manning, supra note 1, at 71-75. Additional interpretive theories, such as
“imaginative reconstruction,” Richard A. Posner, Statutory Interpretation—In the Classroom
and in the Courtroom, 50 U. CHIL L. REV. 800, 817-18 (1983), and “intentionalism,” Peter L.
Strauss, The Common Law and Statutes, 70 U. COLO. L. REV. 225, 227 (1999), have been
advanced that add to the mix.

31.  The vast literature on this debate cannot be done justice here. E.g., WILLIAM N. ESKRIDGE,
JRr., PHILIP P. FRICKEY & ELIZABETH GARRETT, CASES AND MATERIALS ON LEGISLATION:
STATUTES AND THE CREATION OF PUBLIC POLICY 689-846 (4th ed. 2007); KENT
GREENAWALT, LEGISLATION: STATUTORY INTERPRETATION (1999); ANTONIN SCALIA, A
MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW (Amy Gutmann ed., 1997);
Eskridge, supra note 29; Frickey, supra note 25; Manning, supra note 1; Molot, supra note 1;
Caleb Nelson, What Is Textualism?, 91 VA. L. REV. 347, 372 (2005); Strauss, supra note 30;
Cass R. Sunstein & Adrian Vermeule, Interpretation and Institutions, 101 MICH. L. REv. 88s,
917-19 (2003).

32. See SCALIA, supra note 31, at 23-25. I use the term “legisprudence,” as Eskridge does, supra
note 29, at 624, to refer to “the jurisprudence of legislation.”

33. These concepts have been fully developed elsewhere. See, e.g., Molot, supra note 1, at 25-29
(describing textualism’s “interpretive theory,” its “constitutional theory,” and its
“institutional analysis”).

34. See SCALIA, supra note 31, at 16-23.
35. See John F. Manning, Textualism and the Equity of the Statute, 101 COLUM. L. REV. 1 (2001).
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parties have to manipulate it if they know courts will look to it.>* As a result,
textualists place a heavy emphasis on text and text-based interpretive rules (for
example, dictionary definitions, textual “context,” and the so-called “linguistic”
or “textual” canons—default presumptions based on common rules of
grammar and word usage®’) rather than looking for other, extrinsic evidence of
what, in their view, is an illusory “legislative intent.”*®

Constitutionally, textualists argue that statutory “purpose” as evinced by
legislative history (committee reports, floor statements, etc.) is not permitted
to trump enacted text because only enacted text is “law” —that is, only enacted
text goes through the constitutionally prescribed process of bicameralism and
presentment.’* Some textualists also argue that reliance on legislative history
works an unconstitutional delegation of lawmaking authority to subportions of
Congress (committees), or worse, congressional staffers (who write the
reports).*® As a result, strict textualists will not consider legislative history to
resolve statutory ambiguity. Instead, if textual analysis cannot resolve the
statutory question, textualists will rely on “substantive” canons—default
presumptions based on constitutional or policy values such as federalism (i.e.,
the presumption that ambiguous statutes will not be interpreted to intrude on
traditional state powers) or lenity (i.e., the presumption that due process
requires that ambiguous criminal statutes be interpreted in favor of
defendants).* And, structurally, textualists’ strong conceptions of separation of
powers lead them to advocate a very limited judicial role in statutory
interpretation, in which judicial discretion must be cabined through clear rules,
as judges strive to “interpret” but not “make” law.**

36. See SCALIA, supra note 31, at 30-36.

37. “Context” generally refers to how the contested term fits into the statutory scheme as a
whole—e.g., how it is used in other statutes, or later in the same statute. The “textual
canons” all find “meaning from the words of the statute and nothing else.” ESKRIDGE ET AL.,
supra note 31, at 849. Some typical such canons include the “rule against superfluities”
(construe words so as not to render other statutory terms superfluous), ejusdem generis
(interpret general term in list of statutory terms to be “of the same type” as the other terms),
and exclusio unius (presume from inclusion of enumerated terms that omitted terms are
intentionally excluded).

38. See SCALIA, supra note 31, at 32.

39. See U.S. CONST. art. I, § 7; SCALIA, supra note 31, at 35.

go. John F. Manning, Textualism as a Nondelegation Doctrine, 97 COLUM. L. REV. 673, 698-99
(1997).

4. See SCALIA, supra note 31, at 27-29; Manning, supra note 1, at 82-83; Nelson, supra note 31, at
384-8s.

42. See SCALIA, supra note 31, at 23-37; Manning, supra note 35; Sunstein, supra note 8, at 652-53.
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On the other side of the divide are the purposivists, whose approach has
historically been associated with the Legal Process movement® and has been
advanced on the modern Court most ardently by Justices Stevens and Breyer.**
Purposivists’ salient difference from textualists is their focus on “interpret[ing]
the words of the statute . . . so as to carry out the purpose as best [they] can”*
and their willingness to consider an array of extrinsic interpretive aids,
including legislative history, to do so. In contrast to textualists, many
purposivists urge a more expansive judicial role in statutory interpretation, in
which courts act in partnership with the legislature in the elaboration of
statutory meaning.*® As a result, unlike textualists, purposivists generally feel
freer to go beyond the confines of statutory text and will not necessarily find
that text trumps contradictory evidence of purpose. There are different stripes
of purposivists,* but, as relevant to this project, what unites them is this
emphasis on pluralistic sources of statutory meaning and interpretive flexibility
over formalistic methodological rules.

B. Textualism’s Limited Success and the Problem of Interpretive Indeterminacy

There was a period during textualism’s early ascendency when some
predicted that it might eventually dominate the federal courts.*® That did not
come to pass. Apart from Justices Scalia and Thomas, no other Justices have
fully accepted textualism’s absolute prioritization of text or its prohibition on
legislative history.*” This is not to say that textualism has not been extremely
influential. As others have demonstrated, textualism has had a significant

43. See Peter L. Strauss, The Courts and Congress: Should Judges Disdain Political History?, 98
CoLUM. L. REV. 242 (1998).

44. See STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION
(2005); Jody Freeman & Adrian Vermeule, Massachusetts v. EPA: From Politics to Expertise,
2007 SUP. CT. REV. 51, 86 (calling Justices Stevens and Breyer “the Court’s most committed
purposivists”).

45. HART & SACKS, supra note 24, at 1374.

46. Strauss, supra note 30, at 243.

47. See, e.g., WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION 125 (1994)
(advancing an aggressive brand of purposivism, arguing that courts should update statutes
to deal with modern problems).

48. Thomas W. Merrill, Textualism and the Future of the Chevron Doctrine, 72 WAsH. U. L.Q. 351,
357, 373 (1994); see also Eskridge, supra note 29, at 641 (predicting that textualism’s influence
might expand).

49. Charles Tiefer, The Reconceptualization of Legislative History in the Supreme Court, 2000 WIS.
L. REv. 205; Nicholas S. Zeppos, The Use of Authority in Statutory Interpretation: An Empirical
Analysis, 70 TEX. L. REV. 1073, 1103 (1992).
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impact across the spectrum, leading “even nonadherents to give great weight to
statutory text.”%°

But still, textualism has never taken hold as the Court’s single, controlling
interpretive method. This is particularly problematic for textualism because, as
a matter of textualist theory itself, one cannot be a “real” textualist only some of
the time. While a purposive interpreter like Justice Breyer can, consistent with
his interpretive philosophy, interpret some cases by relying on plain text,
others by giving paramount weight to legislative history, and still others by
deferring to policy norms (the substantive canons), textualism is grounded in a
different premise: the value of rule-based (and hence predictable)
interpretation.”” A judge who acknowledges the importance of text but still
takes various positions from case to case regarding whether text trumps other
interpretive tools is not a textualist. Thus, textualism’s overarching vision
remains unrealized if its text-is-prime philosophy is applied only in some cases.
Hence, the arguments that textualism is dead, or at least gravely ill.

The difficulty for textualists, however —and anyone else concerned with
methodological consistency—is that the U.S. Supreme Court is simply not in
the practice of picking a single interpretive methodology for statutes. Indeed,
the Court does not give stare decisis effect to any statements of statutory
interpretation methodology.”* The interpretive rule used in one case (“purpose
trumps text” or “committee statements are not reliable legislative history”) is
not viewed as “law” for the next case. The Justices appear not to believe that
they can bind other Justices’ (and future Justices’) methodological choices.
Scholars across the spectrum who divide on the question of whether this way
of approaching statutory interpretation is problematic nevertheless all agree
both that a single controlling approach does not currently exist and that prior

so. Molot, supra note 1, at 3; see Manning, supra note 1, at 78; see also James J. Brudney & Corey
Ditslear, The Decline and Fall of Legislative History?: Patterns of Supreme Court Reliance in the
Burger and Rehnquist Eras, 89 JUDICATURE 220, 229 (2006) (discussing the reduced use of
legislative history as a result of Justice Scalia’s influence); cf. Zeppos, supra note 49, at 1103
(finding that “text is a dominant source of authority” in statutory interpretation cases).

51 See SCALIA, supra note 31, at 25 (“[O]f course it’s formalistic! The rule of law is about form.”);
Nelson, supra note 31, at 375-76.

52. Rosenkranz, supra note 2, at 2144-45 (“[T]he Justices do not seem to treat methodology as
part of the holding . . . . [M]any cases feature clear majorities that explicitly ratify the use of
legislative history. But Justice Scalia never concedes that he is bound to that methodology by
stare decisis.” (internal citation omitted)); Jonathan R. Siegel, The Polymorphic Principle and
the Judicial Role in Statutory Interpretation, 84 TEX. L. REV. 339, 389 (2005) (“[S]tare decisis
effect attaches to the ultimate holding . . . but not to general methodological
pronouncements, no matter how apparently firm.”). This claim applies only to general
statutory interpretation methodology. I argue, infra Subsection III.A.1., that the Chevron
regime is an important specific exception.
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methodological statements do not carry into future cases with the force of
precedent.”

The direct effect of this absence of “methodological stare decisis” is that,
although a case’s substantive holding (e.g., whether the prohibition against
“vehicles in the park” includes bicycles) receives the “super strong” stare decisis
weight the Court accords to substantive statutory precedents,’* how the Court
gets there (e.g., whether it relies on dictionaries or legislative history) has no
import for future cases. There is an indirect effect, too: the absence of
methodological stare decisis enables the interminable repetition of what are
essentially the same methodological debates. When can extrinsic evidence of
legislative purpose be consulted, and when can such evidence trump statutory
text? When text is unclear, to which source should courts turn next—
legislative history, or a canon of construction?*® When multiple canons are
applicable, how should we select among them?” Such are the kinds of
questions that are continually debated, but never definitively resolved, in
modern Supreme Court statutory interpretation.”®

53. See, e.g., Eskridge & Frickey, supra note 2, at 57; Adrian Vermeule, The Cycles of Statutory
Interpretation, 68 U. CHI. L. REV. 149, 149 (2001).

54. The Court applies heightened stare decisis to substantive (as opposed to methodological)
statutory precedents. See, e.g., CBOCS W., Inc. v. Humpbhries, 128 S. Ct. 1951, 1958 (2008)
(quoting Patterson v. McLean Credit Union, 491 U.S. 164, 172 (1989)) (observing that stare
decisis “‘ha[s] special force in the area of statutory interpretation’).

55.  See Zuni Pub. Sch. Dist. v. Dep’t of Educ., 550 U.S. 81 (2007); Gen. Dynamics Land Sys.,
Inc. v. Cline, 540 U.S. 581 (2004); see also Carcieri v. Salazar, 129 S. Ct. 1058, 1068-71 (2009)
(Breyer, J., concurring) (emphasizing legislative history omitted by the textualist majority);
Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 243 (2008) (Breyer, J., dissenting) (“I write
separately to emphasize . . . that the relevant context extends . . . well beyond purely textual
devices.”).

56. See, e.g., Entergy Corp. v. Riverkeeper, Inc., 129 S. Ct. 1498 (2009) (raising the question
whether courts can use legislative history to clarify text and so prevent application of the
agency deference canon, as argued by the dissent); United States v. Hayes, 129 S. Ct. 1079
(2009) (debating with the dissent whether legislative history or the rule of lenity best
resolves statutory ambiguity); Ali, 552 U.S at 214 (debating with the dissent whether textual
canons or legislative history best resolves ambiguity). The division among the Justices about
the use of legislative history is of course part of this ongoing debate. Some Justices, like
Justice Stevens, will consider it whenever useful; others, like Justice Scalia, generally
eliminate it entirely; still others, like Chief Justice Roberts and Justice Alito, will consider it
but only in a very limited fashion. See infra notes 307-308 and accompanying text.

57. See Fla. Dep’t of Revenue v. Piccadilly Cafeterias, Inc., 128 S. Ct. 2326, 2338 (2008); ¢f. Cass
R. Sunstein, Interpreting Statutes in the Regulatory State, 103 HARV. L. REV. 405, 498 (1989)
(arguing that canons should be ranked to make interpretation more predictable).

58. Divisions also remain over when particular canons apply in the first place. For differing
approaches to the use of the ejusdem generis and noscitur a sociis canons, see Ali, 552 U.S. at
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These debates are no longer useful. Their very repetitiveness undermines
arguments made by others that the Court’s methodological approach is
consistent enough—that the fact that there is a generally accepted array of
interpretive tools makes interpretation sufficiently determinate.’® How can this
be when the different Justices still take distinct approaches to the various tools
available? Moreover, failure to reach final resolution on these questions has
other negative consequences. It wastes court and litigant resources; deprives
Congress of an incentive to coordinate its behavior with the Court’s
interpretive methods; retains rather than eliminates another source of
intracourt disagreement; and makes the Court appear result-oriented, because
the governing principles change from case to case.

To be sure, not everyone agrees that one of the goals of statutory
interpretation should be the development of an approach that employs the
tools of interpretation in the same way in every case. Some scholars instead
prefer a variety of approaches which, they argue, generates a valuable
multiplicity of views about statutory meaning from which judges can select the
“best” result.®® Yet even vocal defenders of interpretive pluralism recognize
that a consistent approach would advance “rule-of-law” values. They
acknowledge that a consistent methodology might make interpretation more
predictable, and facilitate systemic coordination, making clear to “lower court
judges, agencies, and citizens . . . what presumptions will be entertained as to
statutes’ scope and meaning, and what auxiliary materials might be consulted
to resolve ambiguities,” thus lowering the costs of both litigating over and
drafting statutes.®’ Admittedly, these kinds of effects may be difficult to prove.
But there also may be less tangible benefits to methodological consensus that

230-31 (Kennedy, J., dissenting); and Dolan v. U.S. Postal Serv., 546 U.S. 481, 495 (2006)
(Thomas, J., dissenting). For differing approaches to the applicability of the presumption
against preemption, see Wyeth v. Levine, 129 S. Ct. 1187, 1194-95 & 1n.3 (2009); id. at 1229
n.14 (Thomas, J., concurring); and Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist.,
541 U.S. 246, 256 (2004).

59. See, e.g., William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation as Practical
Reasoning, 42 STAN. L. REV. 321, 353, 364 (1990) (arguing that their model of the Court’s
array of interpretive tools illustrates that interpretation is consistent enough, even though
their model weighs, but does not rank, the tools, and instead calls for a “to and fro
movement among the considerations”).

60. Id. at 353.

61. Eskridge & Frickey, supra note 2, at 66-67; Amanda L. Tyler, Continuity, Coherence and the
Canons, 99 Nw. U. L. REv. 1389, 1418-21 (2005); ¢f. EINER ELHAUGE, STATUTORY DEFAULT
RULES: HOw TO INTERPRET UNCLEAR LEGISLATION 235 (2008) (arguing that a set of default
rules of construction would decrease “legal uncertainty and the costs of ascertaining what
the law says . . . [and] control discretionary choices by lower courts”); Foster, supra note 9,
at 1892-94 (making the same point with respect to methodological stare decisis).
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may be easier to observe; for example, the expressive value of having judges act
like judges when they decide cases according to pre-established principles.
Litigants bringing like claims expect to have their cases decided under the same
legal standards, and methodological flip-flopping undermines the public
perception of the Court as a neutral body.**

Finally, it is important to remember that, in providing the decision-making
framework, the chosen interpretive methodology plays a critical role in shaping
the terms of the debate.’® Even if one cannot prove that methodology dictates
outcomes in cases, it surely affects opinion writing. It may be a very different
judicial opinion that seeks the interpretation that produces the most pragmatic
result from one that instead seeks the resolution that would have been adopted
by the enacting legislators. The normative texture of the law is shaped through
these opinions, so it matters whether or not judges agree on the interpretive
lens.

I will elaborate on these and other arguments for and against interpretive
consensus in Part V. For present purposes, it suffices to note that many
scholars and jurists have embraced this goal of interpretive predictability.
Indeed, it is one of the main theoretical aims of textualism itself.®* But the
federal textualists have not been able to garner enough consistent support to
achieve it—i.e., to impose theirs as the single approach. And related academic
proposals, discussed below, have not yet translated into action.

C. Proposals for Interpretive Determinacy and the Relevance of the State Cases

Academic proposals aimed at making methodological choice more
consistent have been numerous and generated much responsive debate. For
example, Nicholas Rosenkranz, who has little faith in the Court to resolve the
interpretive stalemate for itself but believes that consistency still must be

62. See Foster, supra note 9 (arguing same in stare decisis context); ¢f. William N. Eskridge, Jr.,
No Frills Textualism, 119 HARV. L. REV. 2041, 2072 (2006) (reviewing ADRIAN VERMEULE,
JUDGING UNDER UNCERTAINTY (2006)) (arguing that strict textualism’s apparently
objective framework might make “the public . . . perceive the federal courts to be less
political”).

63. Cf. Bankowski et al., supra note 21, at 17 (stating that attention to “stated justifications” in
statutory cases “is in fact worthy of study itself, since . . . it represents an effort at self-
conscious public justification [and] . . . enables us to understand what are regarded as
satisfactory and publicly acknowledgeable grounds for decision making”).

64. See, e.g., Frank H. Easterbrook, Text, History, and Structure in Statutory Interpretation, 17
Harv. J.L. & PUB. POL’Y 61, 63-64 (1994) (arguing that “understandable commands,
consistently interpreted” and “predictability” are two of the objectives that give rise to
textualism).

1768



LABORATORIES OF STATUTORY INTERPRETATION

imposed, has suggested that Congress impose the order the Court has lacked, by
enacting “Federal Rules of Statutory Interpretation.”®> Adrian Vermeule at one
point suggested that courts might be capable of reaching the answer for
themselves, and urged the Justices to “eschew ambitions towards perfection,”
and “embrace a formalist approach to statutory interpretation, one that uses a
minimalist set of cheap and inflexible interpretive sources.”®® Related are more
recent proposals arguing that if the Court changed its practice and began
giving stare decisis effect to its methodological statements, it would increase
consistency and predictability.®”

Until now it has been assumed that, because of a lack of real-world
experience with these concepts, thinking of this order must take place on a
purely theoretical level.”® This is where the state cases come in. All of the
suggested reforms—legislated rules, ex ante-defined interpretive frameworks,
and methodological stare decisis—are in play in various states, and I discuss
the implications of five states’ experiences with these concepts in the parts that
follow. But these state cases offer more than a mere testing ground for the
utility of the proposed academic solutions. Indeed, they offer a powerful
counter-paradigm to the U.S. Supreme Court’s resistance to resolving the
methodological-choice question. As detailed in the next two Parts, in these

65. Rosenkranz, supra note 2, at 2087, 2156. For responses, see O’Connor, supra note 6; and
Scott, supra note 10.

66. Vermeule, supra note 7, at 74. But ¢f. ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY
(2006) (arguing later that judges should follow clear text and, if text is unclear, defer to
agency interpretations).

67. See Foster, supra note 9; Connors, supra note 9. The three proposals are not uncontroversial.
The Rosenkranz approach raises separation of powers concerns. See Jellum, supra note 6, at
840; Rosenkranz, supra note 2, at 2102; Jonathan R. Siegel, The Use of Legislative History in a
System of Separated Powers, 53 VAND. L. REV. 1457, 1501 (2000). Other concerns are
intrabranch in nature, for example, can the 2010 Congress enact rules that control the
interpretation of legislation enacted by future congresses? But ¢f. Eric A. Posner & Adrian
Vermeule, Legislative Entrenchment: A Reappraisal, 111 YALE L.J. 1665, 1697-98 (2001)
(arguing that if any objections to legislated rules should be made, they should be made on
separation-of-powers, not “entrenchment,” grounds). The stare decisis approach raises
similar questions about whether courts today can bind the reasoning processes of future
courts. Foster, supra note 9, at 1900. The formalistic approach poses the problem of how
courts should actually choose the governing methodological framework. Vermeule, supra
note 7, at 100.

68. See Vermeule, supra note 7, at 100 (calling “interpretive choice an exercise in decisionmaking
under conditions of severe empirical uncertainty”); ¢f. Richard A. Posner, Reply: The
Institutional Dimension of Statutory and Constitutional Interpretation, 101 MICH. L. REV. 952,
965-66 (2003) (doubting the feasibility of earlier-proposed state court empirical studies, but
also asking whether there is any real-world data on state use of the “absurd-results
exception to strict construction”).
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states, both courts and legislatures appear to be in the midst of an entirely
different conversation than the players in the federal arena, one focused instead
on establishing transparent, consistent interpretive regimes.

In this regard, and as a final preliminary, it is important to acknowledge
another significant strand of literature that goes to the difficulty of considering
consistent interpretive regimes. As some have argued, even assuming the
normative benefits of interpretive predictability, it may be extremely difficult if
not impossible for multimember courts to actually apply a consensus
interpretive rule consistently.®® Because methodology (or any legal doctrine,
for that matter) always can be manipulated, it is not clear whether consistent
interpretive rules actually make case outcomes more transparent. And there are
different ways one might choose to measure predictability. For example, judges
operating under consensus regimes may use a more predictable and more
limited array of interpretive tools; as we shall see, this kind of consistency is
observable in some of the states studied. But we cannot know from these cases
what is going on inside the judges’ minds, or how often judges manipulate the
interpretive framework to reach favored results. I offer some preliminary
thoughts on this issue in Part V, but it should be emphasized at the outset that
this Article’s focus is on something slightly different. My aim is not to prove
that methodology dictates outcomes, but rather, to establish the importance of
these debates about methodological consensus and address the necessarily
antecedent questions of: (1) Why courts—and why certain courts more than
others—might try to install single governing regimes for statutory
interpretation; (2) What kinds of factors (Methodological stare decisis?
Legislated rules? Tiered interpretive hierarchies?) might increase stability when
such regimes are in fact attempted; (3) What experiments of this nature tell us
about the legal status of statutory interpretation methodology; and
(4) Whether there is a particular type of interpretive framework that might
have broad enough appeal to generate at least an expressed interpretive
consensus on more multimember courts. That the state courts studied respond
to these questions, and, in fact, at least consistently articulate controlling
interpretive regimes—itself long thought an impossibility—are important
developments regardless of whether one is a believer in their ultimate
constraining effect. And, as I have stated, it is worth exploring the notion that
methodological consensus generates normative benefits wholly apart from
outcome predictability. The states studied offer an unmined resource for
theorists on all sides of this debate to test such claims.

69. This literature has been largely informed by social choice theory. See, e.g., Frank H.
Easterbrook, Ways of Criticizing the Court, 95 HARV. L. REV. 802, 823-31 (1975); Vermeule,
supra note 2.
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Il. THE STATE LEGISPRUDENCE

Despite proclamations to the contrary, textualism’s moment is far from
over—at least in some of the states. This Part describes the experiences of five
states that are in the midst of intense conversations about whether formalistic
interpretive regimes are possible, whether methodology is precedential, and
whether legislatures have a role to play in defining the rules of statutory
interpretation. And figuring most prominently here is textualism, which, in
these states at least, is at the center of all of these efforts.

But this is not Justice Scalia’s textualism, despite the fact that the state
courts expressly claim to have derived their interpretive rules directly from his
theory. This matters why? It matters because these state methodologies, which
might instead be called “modified textualism,” offer the most successful
attempt yet to generate methodological consensus on multimember courts. The
salient difference—and likely the key to the methodological compromise—is
the state textualists’ willingness (still within a text-based and relatively
formalistic regime) to consult legislative history. As I argue in Part IV, this
state variation pushes the boundaries of both traditional textualism and
purposivism in ways far more productive than anything happening on the
federal level.

The consensuses observed in the states studied have other implications,
too. As detailed below, each of the state courts has used this methodological
agreement to establish (to different degrees of strength and stability) a
controlling interpretive framework—a clearly defined, ex ante hierarchy of
interpretive rules for all statutory cases. Four of the state courts studied protect
their new frameworks by giving their choice of methodology stare decisis
effect. Many state legislatures, too, have enacted statutes that explicitly direct
the state courts’ interpretive processes. But many state courts are resisting or
even ignoring those legislative directions. In so doing, these cases advance a
vision of courts, not legislatures, as the institutional actor with dominant
authority over interpretation —and one in which legislatively enacted “Rules of
Statutory Interpretation” are likely to be of little utility.

A. State Selection and Case-Study Methodology
1. State Selection
The five states chosen for focused study—Oregon, Connecticut, Texas,
Wisconsin, and Michigan —were chosen following a preliminary review of state

statutory interpretation across the highest courts of all fifty states and the
District of Columbia, and they were selected because their interpretive moves
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were particularly explicit, both in terms of clearly identifiable interpretive
developments underway and the extensive discussions, in the cases themselves,
of those developments.”” My initial focus was on identifying courts with
internal divides over methodological choice and states in which the legislatures
had passed laws concerning interpretive rules. Texas and Connecticut were
chosen once it became apparent that both states’ courts, despite different
methodological preferences, were engaged in similar dialogues with their
legislatures over which branch controls the rules of interpretation. Michigan
and Wisconsin were originally chosen because those states’ supreme courts are
internally divided and methodological choice is often heatedly debated in
opinions. Oregon was chosen simply because of the surprise of identifying a
sixteen-year controlling interpretive regime that has gone virtually unnoticed
by the academy. My aims in state selection, moreover, did not include
identifying methodological stare decisis, consensus regimes, or modified
textualism. The state courts’ convergences on those themes emerged, and
subsequently became the focus of the Article, only after I had selected the states
and completed a deeper analysis of their case law. The five states are also
geographically and demographically diverse and employ different methods of
judicial selection.

I do not contend that these five states’ methodological experiences are
representative of the other forty-five, and my claims do not depend on the
generalizability of the developments I have identified. It is impossible to closely
study all fifty states at once, and concerns about studying only a small number
likely have deterred others. But one must start somewhere. With respect to
methodological stare decisis and the possibility of consensus interpretive
regimes, my goal is simply to discredit the long-standing impossibility
hypothesis attendant to both concepts. One state alone would suffice for this
purpose, and this Article offers multiple examples. With respect to the
interbranch power struggles I have identified, other scholars have documented
examples from many more states of courts disobeying legislated rules of
interpretation, and so this phenomenon is more easily generalizable.” Finally,
with respect to the particular consensus methodology that these five states
converge upon—modified textualism— there are certain states, including New

70. In initially surveying the fifty states, I used the Westlaw “key numbering” subject-matter
classification system and searched state highest court opinions over the previous decade
within the Westlaw “Statutes/Construction and Operation” key number. Also searched were
all federal court of appeals and state highest court cases in the Westlaw “State Law as Rules
of Decision” key number, the Westlaw “Comity in General” key number, and the Westlaw
“Suits involving Validity or Construction of State Statutes” key number.

7. See infra notes 279-285 and accompanying text.
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York and the District of Columbia, that clearly eschew this kind of structured
interpretation.”” But there is also some initial evidence, discussed in Part IV and
which must be further investigated, that more states may be proceeding down
a similar, modified textualist path. In relaying these developments, my purpose
is not to argue that, because five states have engaged in these efforts, all courts
do or should. My purpose, rather, is to establish the importance of the
questions that these developments raise—questions ranging from the legal
status of methodology, to the potential benefits of methodological consensus,
to what it means to be a “textualist”—and to illustrate how a concentrated
focus on the U.S. Supreme Court has skewed the conversation.

2. Case-Study Method
The descriptive analysis below is based on close readings of the entire

population of highest court cases from each of the five states over the past
decade, located through the search strategies described in the margin.”” I chose

72.  See, e.g., District of Columbia v. Fitzgerald, 953 A.2d 288, 299-300 (D.C. 2008) (holding
that interpretation must accord with policy and that legislative history may be considered at
outset); Samiento v. World Yacht Inc., 883 N.E.2d 990, 994 (N.Y. 2008) (holding that
legislative history may be viewed even where a statute’s text is clear).

73. For those five states, I have read the entire population of cases located through the following
search strategies. For four of the five states, I have read all of the state highest court cases
over the past decade (ending July 1, 2009) in the Westlaw “Statutes” key number (185 cases
for Oregon; 256 cases for Wisconsin, but with particular attention to the 135 Wisconsin cases
decided after the 2004 leading statutory interpretation opinion; 218 cases for Michigan; and
238 for Texas, but with particular focus on the 120 Texas cases in which legislative history,
the “Code Construction Act,” or the relevant section of that Act is referenced). For
Connecticut, I have focused on the 244 cases decided after the 2003 leading opinion
establishing a new interpretive methodology. I have also read a number of cases from each
state decided prior to the decade studied, where necessary to trace the evolution of a
particular doctrine; and additionally searched for statutory cases in ways other than through
the key number system (e.g., using search terms such as “legislative history”) to ensure that
the cases within the “Statutes” key number comprised most or all of the relevant cases.
Student researchers have cross-checked the conclusions I have drawn from the Michigan
and Wisconsin cases, all of the Connecticut and Texas cases referencing legislative history or
the legislated rule on which this Article focuses with respect to those states, and additionally
read all of the Oregon cases over the past five years (two previous studies by others,
discussed infra text accompanying notes 96-100, compiled data on Oregon from 1993 to
2006 against which I could compare my own observations for those years). We also
conducted detailed case readings for Oregon cases from 1988 to 1992. In addition, I have
interviewed justices from all five state supreme courts and members of the states’ attorneys
general’s offices to further confirm the observations I have drawn from the decisions.

Since state supreme court review is discretionary in all five states studied, the cases
studied here are necessarily drawn from a pool that the high courts have selected, rather
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this method —close readings of cases from a limited number of states over a
defined period of time —because, although other scholars have made empirical
claims concerning interpretive methodology by counting cases that appear
when certain search terms are entered into the Westlaw database without close
reading, such a method may not provide complete information.”* Because both
state and federal courts often refer to terms such as “legislative history”
without relying on it or refer to “plain text” without espousing what most
scholars would call “textualism,” relying on numerical returns from the
Westlaw database may not provide full information about the methodology
actually chosen.”” Moreover, my focus is on the reasoning used—the weight
given to different interpretive factors, rather than the question of which factors
are consulted—and so case readings were essential. This methodology is
intended to complement, not substitute for, other types of empirical research in

the field.”®

than the total state court caseload. See CONN. R. APP. P. § 84-1; MicH. C.R. 7.301; OR. R.
App. P. 9.07; TEX. R. App. P. 56.1(a), 66.2; Wis. R. App. P. 809.62(1). But this limitation
should be of minimal concern. My focus is on the creation of generally applicable statutory
interpretation regimes—i.e., regimes that apply to all state statutory cases, regardless of
subject matter. Whether a state supreme court tends to grant review of a certain type of
statutory case more than others should not be of much concern in that regard. Further to
that end, my interest is in what the controlling state rule is, and therefore it is appropriate to
look to the court of last resort. The limitation to highest court cases is hardest to assess,
however, in the area of methodological stare decisis. I obviously cannot draw conclusions
about state lower appellate court practice without reviewing such cases. For this reason, I
have tried to distinguish, wherever possible, between horizontal methodological stare
decisis—when the state supreme court itself follows its own previous methodological
statements from case to case —and vertical methodological stare decisis, which involves the
relationship between higher and lower courts. A limited focus on state supreme court
opinions still allows one to observe horizontal stare decisis, and, indeed, the literature about
the lack of methodological stare decisis has for the most part focused on the horizontal
element. See Foster, supra note 9. Any observations I make about lower court treatment of
state supreme court opinions are far more tentative, as they are based on lower court
citations to those opinions or concepts stated therein and not a full study of lower court
interpretive practice.

74. But see CROSS, supra note 11, at 183-84 (relying on, in empirical study about federal statutory
methodologies, the number of cases in the Westlaw database that contain specific search
terms, such as “legislative history”).

75. Cf. Jason J. Czarnezki & William K. Ford, The Phantom Philosophy? An Empirical
Investigation of Legal Interpretation, 65 MD. L. REV. 841, 865 (2006) (noting “lingering
concerns about . . . coding for . . . the plain meaning rule . . . . because many judges
reference the ‘plain’ or ‘unambiguous’ text without clearly following or rejecting the rule”).
But see CROSS, supra note 11, at 183-84, 187 (arguing that “careful opinion reading” is
unrealistic given the number of federal court cases).

76. Cf. Jack Knight, Are Empiricists Asking the Right Questions About Judicial Decisionmaking?, 58
DuKE L.J. 1531, 1532-33, 1542 (2009) (arguing that “empirical studies . . . had focused too
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In making comparisons between state and U.S. Supreme Court statutory
interpretation practice, I acknowledge that there are institutional differences
between the state and federal systems that should not be understated. At the
same time, as elaborated in Part V, the realities of concurrent jurisdiction mean
that interpretive methodology is already flowing across systems, and state and
federal courts share more cultural and legal context with one another than
federal courts share with many other countries that have already been the focus
of comparative study; institutional differences therefore should not deter our
interest. Finally, although the Article discusses the Supreme Court’s practice,
the same full-population case-study analysis was not conducted for Supreme
Court cases. Because many scholars have already covered that terrain, I rely, in
describing Supreme Court practice, to a great extent on the work of others, and
instead have focused my own efforts on the new area of research, the state
legisprudence.

B. Oregon’s Controlling Interpretive Framework

In 1993, the Oregon Supreme Court took the problem of interpretive choice
into its own hands. In the watershed case, Portland General Electric Co. v.
Bureau of Labor and Industries (PGE),” the court unanimously announced a
three-step methodology to control all future statutory interpretation questions.
Even more notably, the new methodological regime stuck.”® The court not only
applied the methodology “religiously””® in the sixteen years following its
announcement, it did so without a single dissenting opinion from any member
of that court arguing that the methodology did not control as a matter of stare
decisis.*® PGE “is the single most frequently cited case decision in the state’s

narrowly on the disposition of the case” and urging “a broader conception of the elements of
judicial choice . . . the arguments in support of their votes” and “the ways in which judges
balance the various causal factors” that produce the decision).

77- 859 P.2d 1143 (Or. 1993).

78. See Jack. L. Landau, The Intended Meaning of “Legislative Intent” and Its Implications for
Statutory Construction in Oregon, 76 OR. L. REV. 47, 50 (1997).

79. Id.

80o. A Westlaw search of all Oregon Supreme Court opinions since the 1993 PGE decision
reveals only twenty dissenting opinions in which the PGE methodology is discussed and, in
each case, the dissenting justice is in agreement that the framework applies and only
disagrees with respect to its case-specific application, e.g., whether the text in question is in
fact ambiguous. See Bergmann v. Hutton, 101 P.3d 353, 361 (Or. 2004) (Kistler, J.,
dissenting); In re Marriage of Weber, 91 P.3d 706, 714 (Or. 2004) (Durham, J., dissenting);
Mabon v. Myers, 33 P.3d 988, 991 (Or. 2001) (Durham, J., dissenting); King Estate Winery,
Inc. v. Dep’t of Revenue, 988 P.2d 369, 374 (Or. 1999) (Riggs, J., dissenting); Shasta View
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history.”®" The announced methodology even remained controlling despite
legislation enacted in 2001 aimed at overruling part of it.*” Indeed, it was not
until April 2009 —eight years after the legislation was enacted—that the
Oregon court even was willing to consider whether the legislature could amend
the court-imposed framework.®

The PGE case and its implications for interpretive indeterminacy have gone
completely unnoticed outside of Oregon.* The case and its progeny offer a
perhaps unparalleled example of a judicially imposed, consistently applied
interpretive regime for statutory cases that remained in place unaltered for a
sixteen-year period. For this reason, it is worth bracketing for a moment the
Oregon Supreme Court’s recent opinion concerning the legislative attempt to
amend PGE (which muddies the waters somewhat), and examining in detail
the three-step PGE test.

Irrigation Dist. v. Amoco Chems. Corp., 986 P.2d 536, 543 (Or. 1999) (Durham, J.,
concurring in part and dissenting in part); State v. Hall, 966 P.2d 208, 211 (Or. 1998)
(Durham, J., dissenting); Schultz v. Bank of the W., C.B.C., 934 P.2d 421, 426 (Or. 1997)
(Graber, J., dissenting); State v. K.P., 921 P.2d 380, 386 (Or. 1996) (Graber, J., concurring
in part and dissenting in part); Owens v. Maass, 918 P.2d 808, 817 (Or. 1996) (Unis, J.,
dissenting); Atiyeh v. State, 918 P.2d 795, 796 (Or. 1996) (Fadeley, J., dissenting); Or. State
Police Officers’ Ass’n v. State, 918 P.2d 765, 790 (Or. 1996) (Gillette, J., concurring in part
and dissenting in part); GPL Treatment, Ltd. v. La.-Pac. Corp., 914 P.2d 682, 690 (Or.
1996) (Graber, J., dissenting); State v. Guzek, 906 P.2d 272, 288 (Or. 1995) (Graber, J.,
dissenting); Errand v. Cascade Steel Rolling Mills, Inc., 888 P.2d 544, 552 (Or. 1995)
(Graber, ]J., dissenting); SAIF Corp. v. Allen, 881 P.2d 773, 790 (Or. 1994) (Graber, J.,
concurring in part and dissenting in part); State v. Arnold, 879 P.2d 1272, 1278 (Or. 1994)
(Fadeley, J., dissenting); id. at 1279 (Durham, J., dissenting); State v. Stevens, 879 P.2d 162,
169 (Or. 1994) (Van Hoomissen, J., dissenting); Marks v. McKenzie High Sch. Fact-
Finding Team, 878 P.2d 417, 426 (Or. 1994) (Unis, J., dissenting); To v. State Farm Mut.
Ins., 873 P.2d 1072, 1079 (Or. 1994) (Graber, J., dissenting); Stanley ex rel. Griffin v. Tri-
County Metro. Transp. Dist., 870 P.2d 808, 816 (Or. 1994) (Unis, J., dissenting).

81. Jack L. Landau, The Mysterious Disappearance of PGE, 2009 OR. APP. ALMANAC 153, 153.
82. See OR. REV. STAT. § 174.020 (2007).
83. See infra note 117 and accompanying text.

84. The framework has been discussed in one article and one comment in the Willamette Law
Review, and several writings by Oregon Court of Appeals Judge Jack Landau. See Steven J.
Johansen, What Does Ambiguous Mean? Making Sense of Statutory Analysis in Oregon, 34
WILLAMETTE L. REV. 219, 228-31 (1998); Landau, supra note 78; Landau, supra note 81; Jack
L. Landau, Some Observations About Statutory Construction in Oregon, 32 WILLAMETTE L. REV.
1 (1996); Robert M. Wilsey, Comment, Paltry, General & Eclectic: Why the Oregon Supreme
Court Should Scrap PGE v. Bureau of Labor & Industries, 44 WILLAMETTE L. REV. 615
(2008). It never appears to have been cited in a general article about statutory interpretation.
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1. The PGE Framework

The Oregon framework not only lists relevant interpretive factors, it orders
and ranks them. As PGE held:

[1] In this first level of analysis, the text of the statutory provision itself
is the starting point for interpretation . . . . In trying to ascertain the
meaning of a statutory provision . . . the court considers rules of
construction of the statutory text that bear directly on how to read the
text . . . for example, the statutory enjoinder “not to insert what has
been omitted, or to omit what has been inserted.” . . .

Also at the first level of analysis, the court considers the context of
the statutory provision at issue, which includes other provisions of the
same statute and other related statutes. . . .

[2] If, but only if, the intent of the legislature is not clear from the text
and context inquiry, the court will then move to the second level, which
is to consider legislative history . . . . If the legislative intent is cle