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Between Rights and Contract: Arbitration Agreements and Non-Compete
Covenants as a Hybrid Form of Employment Law
Cynthia Estlund, NYU School of Law
Draft 6/21/06 – please do not cite
The employment relationship is governed largely by contract, but with a
heavy overlay of “rights”: minimum terms and individual rights that are
established by external law and typically non-waivable. But some terms of
employment are governed neither by ordinary contract nor by ordinary
rights, nor even by ordinary waivable rights. Consider the two most
controversial instruments in employment law today: non-compete covenants
(NCCs) and mandatory arbitration agreements (MAAs). Both take the form
of written contracts that waive important employee rights (the right to
compete post-employment, the right to litigate future claims); both are
subject to substantive criteria of validity that are set by external law. Both
bodies of law may be usefully described as recognizing “conditionally
waivable” rights.
This paper aims first to show structural parallels between NCCs and
MAAs that place them at a distinct intermediate point along the spectrum
between non-waivable rights and ordinary contract that I call “conditional
waivability.” Second, it seeks to uncover a common logic underlying the
law’s choice of this particular hybrid of rights and contract. The linchpin of
that common logic lies in the the threat that unregulated waiver of one right
(the right to compete or to litigate future claims) poses to an adjacent
employee right that the law deems non-waivable. Third, the paper deploys
that underlying logic to offer a critical assessment of the law governing
NCCs and MAAs. Finally, the paper tentatively explores the broader
potential usefulness of conditional waivability as a way of regulating some
terms of employment. The intriguing potential of conditional waivability lies
in its injection of some of the virtues of contract – especially flexibility and
variability in the face of widely divergent and changing circumstances – into
the pursuit of public goals and the realization of rights in the workplace.

Introduction
Employment law straddles the usually clear divide between public law and
private law. That reflects the dual nature of the employment relationship. On the
one hand, that relationship is fundamentally contractual; it originates in an
individual’s agreement to work for an employer, and most of its terms – wage
rates, benefits, hours of work, job duties, job security and terminability – are set
by the explicit or implicit agreement of the parties. Yet the employment
relationship is also constrained by employee rights and entitlements that are set by
external law, that reflect public values and interests, and that typically cannot be
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varied or waived by contract. For example, employees cannot agree to work for
less than the minimum wage or under conditions that violate safety standards, nor
can they agree to accept racial discrimination. The divide between rights and
contract runs through the field of employment law as a highly salient fault line.1
Yet two of the most controversial and litigated instruments in contemporary
employment law do not fit either the contract paradigm or the rights paradigm.
Both mandatory arbitration agreements and non-compete covenants take the form
of contracts – specifically, contracts that waive important employee rights; yet
those contracts are not valid unless they meet specific substantive legal criteria.
Mandatory arbitration agreements, which waive the right to litigate future legal
claims in a judicial forum in favor of arbitration (and which I will hereafter call
simply “arbitration agreements”2), are subject to conditions that aim to insure the
adequacy of the arbitral regime to which they commit the employee. For
example, an agreement may be invalid if it requires employee plaintiffs to pay an
excessive fee for the arbitrator’s services, or if the process it prescribes is skewed
toward the employer. Non-compete covenants, which constrain the right to
practice one’s occupation in competition with the employer after employment has
ceased, are scrutinized for the legitimacy of the employer interests that they
protect and the reasonableness of the restraints they place on post-employment
competition. An agreement may be invalid, for example, if it lasts too long or
reaches too far geographically, or if the employer cannot show that the agreement
is needed to protect trade secrets or the like.
Beyond the fact that both agreements are increasingly common, frequently
litigated, and controversial among employment lawyers and legal scholars, they
may initially appear to have little in common. And indeed, the law of arbitration
agreements and of non-compete covenants address very different normative and
policy concerns. But these two kinds of agreements, and the bodies of law that
govern them, turn out to share some interesting structural features. The two
bodies of law exemplify an important intermediate or hybrid form of employment
regulation, one that I will call “conditionally waivable rights.”3 In the case of
both arbitration agreements and non-compete covenants, I will argue that
1

I do not claim that employment law is unique in its interlacing of rights and contract.
Landlord-tenant law, for example, has followed much the same historical trajectory over the past
two centuries as has employment: from status to contract to, in many jurisdictions, a heavy
overlay of rights on the contract.
2
Not to be confused with uncontroversially valid agreements to arbitrate an existing dispute.
3
Cass Sunstein identifies and very briefly explores this same intermediate space: employee
rights that are subject to what he calls “constrained waiver.” See Cass R. Sunstein, Human
Behavior and the Law of Work, 87 VA. L. REV. 205, 244-45 (2001). There is no real difference
between the concepts, though my term tends to direct attention to the particular conditions the law
sets for waiver. Curiously, Sunstein does not identify either arbitration agreements or noncompete agreements as examples of “constrained waivers,” and thus perhaps underestimates the
extent to which existing law populates this particular intermediate category.
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conditional waivability provides a framework for protecting non-waivable
employee rights that lie immediately adjacent to the rights that are waived, and
that are at risk in these agreements, while giving the parties flexibility to achieve
legitimate, mutually beneficial ends.
It is another question how well current law carries out that objective. That
question, in turn, is complicated by the fact that both the law of non-compete
covenants and the law of mandatory arbitration agreements come in stricter and
more lenient versions. I find in both cases that the stricter versions of the law do a
better job of protecting what needs protecting and accommodating what can be
accommodated. In both cases, the law could be improved by a more systematic
understanding of what is at stake and how the solution of conditional waivability
can and should work. In this article I seek to advance that end.
I begin in Part I by showing that non-compete covenants and mandatory
arbitration agreements have more in common than meets the eye. These two
bodies of law occupy a distinct intermediate point along the spectrum that runs
from non-waivable employee rights to ordinary contract. This distinctive hybrid
of rights and contract gives rise to some characteristic problems and intriguing
parallels between the two bodies of law. I proceed in Part II to investigate the
logic of conditional waivability: Why might the law in both areas have settled on
conditional waivability as opposed to either ordinary contract or non-waivability?
I dig beneath the doctrine to identify parallel constellations of rights and interests,
legitimate and illegitimate, that are at stake in the law of arbitration and noncompete agreements, and that might make sense of the law’s choice of conditional
waivability. In Part III, I deploy this analysis to cast a critical light back on
existing law in both areas: Given what is at stake in both arbitration and noncompete agreements, how well does the law do at setting and enforcing
appropriate conditions for waiver?
Finally, in Part IV, I will venture some preliminary thoughts about the
broader use of conditionally waivable rights within employment law. Conditional
waivability holds out the promise of introducing some of the virtues of contract –
especially flexibility and variability in the face of widely divergent and changing
circumstances – into the pursuit of public goals and the realization of rights in the
workplace. It allows employees and employers to bargain within publiclyconstrained channels toward publicly-sanctioned ends in light of particular
circumstances and preferences. As the law of arbitration agreements and noncompetes makes clear, conditional waivability is no panacea; indeed, it may have
a built-in tendency to generate complexity, indeterminacy, and, as a result,
litigation. Still, for some employment-related entitlements, this hybrid form of
regulation might be a sensible way out of the familiar face-off between
employment mandates and market ordering. As such, it might also point the way
to real innovations in employment law and in workplace governance.
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I. Situating Conditionally Waivable Rights Between Rights and Contract
This paper originated in my discovery, while teaching employment law, of
odd parallels between two seemingly unrelated bodies of law. Both mandatory
arbitration agreements and covenants not to compete occupy an interesting and
distinctive middle ground between rights and contract that I have denominated
“conditionally waivable rights.” After staking out the more familiar ends of the
spectrum, I sketch the features of the hybrid form of conditional waivability
initially by induction: what are the common features and the common logic of the
law governing these two instruments?
A. Rights vs. Contract
The poles of the spectrum are familiar: the contractual paradigm of the
employment relationship and the domain of employee rights. Contract is the
default mode of regulating employment relationships: Unless the law has taken
some issue off the bargaining table, it is governed by the agreement of the parties.
The terms of the employment contract may be express, whether written or oral, or
they may be implied. They may be explicitly bargained between the parties or
not. The contract may be terminable at will or not. None of these variations
negates the fundamentally contractual nature of the employment relationship.
The contract model has come under pressure in part because of the perceived
disparity in bargaining power between employers and employees.4 Most
employment contracts arise between individuals who are more or less dependent
on one job and comparatively large organizations that are repeat players with
diversified investments in the labor market.5 Most contract terms are offered by
employers on a take-it-or-leave-it basis, and are set under the shadow of
employment at will – the employer’s presumptive power to fire employees for any
reason at all, including refusal to accept the employer’s proferred or modified
terms of employment.6 Skepticism about the bargaining power of employees has
4

That perception, a bête-noir of many economists, see infra ---, is enshrined in the U.S. Code,
in the preamble to the National Labor Relations Act: “The inequality of bargaining power
between employees who do not possess full freedom of association or actual liberty of contract,
and employers who are organized in the corporate or other forms of ownership associations,
substantially burdens and affects the flow of commerce…” 29 U.S.C. §151. Of course, saying it
does not make it so, even when the speaker is Congress. But at a minimum it does help to explain
existing law, much of which I take here as given.
5
Or, in Samuel Issacharoff’s more colorful metaphor, “the hiring stage is most like a first date
between a polygamist and a monogamist.” Samuel Issacharoff, Contracting for Employment: The
Limited Return of the Common Law, 74 TEX. L. REV. 1783, 1795 (1996).
6
The default presumption of employment at will has proven tenacious. Until the 1960s, the atwill presumption was fortified by requirements of “additional consideration” and “mutuality of
obligation” that made it peculiarly hard to dislodge by contrary agreement. See, e.g., Savage v.
Spur Distributing Co., 228 S.W.2d 122 (Tenn. 1949); Pitcher v. United Oil & Gass Syndicate,
Inc., 139 So. 760 (La. 1932). Those fortifications have largely crumbled, and agreements for job
security are now generally enforceable. On the other hand, the law has readily accommodated
employers’ desire to retain employment at will by giving effect to “disclaimers” that have become
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contributed to courts’ willingness to intervene into the employment contract to
redress abuses that offend public policy – for example, a discharge for refusing to
violate the law or for exercising an employment-related right (e.g., filing a
workers compensation claims).7 Still, most terms of the employment relationship
are governed not by external law or public policy but by the express or implied
agreement of the parties.
Of course, underlying the freedom of contract, in employment as elsewhere,
is the law establishing the baseline entitlements of the parties. 8 Employers, for
their part, own whatever they own under the governing law of property – typically
the workplace itself and the tools and other physical means of production, as well
as their trade secrets and other intellectual property. Employees own themselves,
including their skills, talents, experience, and most of the knowledge that
enhances their productivity. The allocation of entitlements to the information that
resides in employees’ heads has grown in importance as information becomes a
larger factor of production and component of commercial value.9 Distinguishing
between employers’ intellectual property and the general skills and knowledge
that belong to employees themselves as an aspect of self-ownership is a tricky but
necessary exercise – and one to which we will return in connection with noncompete covenants – because it establishes the baseline against which contracting
takes place. Most basically, however, employees’ self-ownership means that they
are free to accept or decline employment if it is offered, or to quit employment
after it has begun. Since the inviolability of self-ownership was finally
established in the U.S. in the mid-19th century with the abolition of slavery, it is
axiomatic that one cannot sell oneself, even voluntarily, into servitude; the
individual’s self-ownership, and the right to quit employment, is inalienable.10
So the legal foundation of the employment relationship is the law of
property (including the inalienable right of self-ownership) and of contract. Yet,
as compared to many other contractual relationships, the employment relationship
is highly regulated. A many-layered edifice of rights and minimum standards,
standard features of most employee handbooks. See , e.g., Anderson v. Douglas & Lomason Co.,
540 N.W.2d 277 (Iowa 1995); Guiliano v. Cleo, Inc., 995 S.W.2d 88 (Tenn 1999); Guz v. Bechtel
National, Inc. , 8 P.3d 1089 (Cal. 2000).
7
That is an example of “rights” being superimposed on or carved out of the employment
contract; more on that development shortly.
8
To underscore that “the law cannot ‘do nothing,’” but rather must set the initial entitlements
of contracting parties, Sunstein characterizes those entitlements that are left to contract as
“waivable employer rights.” Sunstein, Human Behavior, supra note --, at 208-09. For present
purposes I endorse the insight but not the terminology. It seems jarring to characterize a nonmandatory employee benefit – say, paid vacation time – as the waiver of an employer right (not to
give paid vacations).
9
On the varieties of human capital and their legal treatment, see Paul H. Rubin & Peter Shedd,
Human Capital and Covenants Not to Compete, 10 J. OF LEGAL STUD. 93 (1981).
10
With this caveat: Employees who agree to a fixed term of employment, and who quit early,
may owe damages and may be enjoined from working for another (though not from quitting).
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grounded in federal and state constitutions and statutes and the common law, sets
bounds on the freedom of contract in employment. These rights include the basic
entitlement of self-ownership and certain rights of privacy and bodily integrity
that partake of that entitlement. In addition, employees have rights against
discrimination (based on, for example, race, sex, age, pregnancy, disability),11 and
rights to engage in certain activities free from employer reprisals (for example,
supporting a union, refusing to violate the law, complaining of discrimination, or
revealing harmful and illegal conduct). Employees also enjoy the protection of
laws that establish minimum terms and conditions of employment, such as wages
and hours, occupational health and safety, and family leave.
I denominate here as “rights” all employee entitlements, including selfownership, that arise from external law independent of the agreement between the
parties. As I will discuss shortly, most of these employee rights not only arise
from outside the contract; they are also non-waivable, excluded from the give and
take of contract. The employment relationship has long been highly contested
social terrain, and the public has historically staked claims to a sizable share of
that terrain. The vast and varied domain of employee rights has made the
employment relationship as much a creature of public law as of private law.
A major strain of employment law scholarship concerns the wisdom of
expanding or contracting the bite that rights take out of freedom of contract.
Law-and-economics scholars in particular, while not uniformly opposing
employee rights, have succeeded in putting some recurring questions on the table:
Why not leave it to the parties to bargain over these matters? Will not those
bargains better reflect the actual preferences of the parties? And will it do
employees any good to impose mandates, given employers’ inexorable freedom to
employ or not to employ and, within wide bounds, to set wages?12 These debates
have been played out extensively, even exhaustively, in connection with the
venerable employment-at-will presumption and the relegation of job security to
the realm of contract.
While commentators continue to debate whether it makes sense to establish
fixed entitlements for employees within essentially voluntary contractual
relationships, American lawmakers have done so repeatedly, especially over the
last half-century. Proponents of employee rights, existing and proposed, sound
recurring themes: Some harken to fundamental commitments of public morality
and requisites of personhood in a liberal democratic society (for example, rights
11

For an overview of the anti-retaliation and antidiscrimination branches of wrongful
discharge law, see Cynthia Estlund, Wrongful Discharge Protections in an At-Will World, 74 TEX.
L. REV. 1655 (1996).
12
See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW (4th ed. 1992); Andrew P.
Morriss, Bad Data, Bad Economics, and Bad Policy: Time to Fire Wrongful Discharge Law, 74
TEX. L. REV. 1901 (1996); Richard Epstein, In Defense of the Contract at Will, 51 U. CHI. L. REV.
947 (1984).
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of self-ownership and bodily integrity, freedom of association and freedom from
discrimination).13 Some accept the basic contractual paradigm but contend for
exceptions based on third-party effects or other bargaining impediments.14 Others
recur – to the consternation of law-and-economics scholars – to longstanding and
pervasive doubts about employees’ ability to bargain for themselves in support of
higher minimum standards and more and broader employee rights.15
The choice between rights and contract is thus basic and hotly contested. But
it is not a simple binary choice. Some employee rights are waivable (though most
are not).16 For example, a public employee may waive part of her First
Amendment right to speak on matters of public concern by agreeing to keep
certain matters confidential or by taking a job that entails speaking for the
agency.17 An employee may waive privacy rights by agreeing to searches that
would otherwise violate those rights; she may do so at the time of the search or
ahead of time by accepting an employer policy of conducting searches.18 Either
way, this is an instance of rights giving way to contract or consent.19

13

See, e.g., Clyde W. Summers, Individual Protection Against Unjust Dismissal: Time for a
Statute, 62 VA. L. REV. 481 (1976).
14
See, e.g., Stewart J. Schwab, Wrongful Discharge Law and the Search for Third-Party
Effects, 74 TEX. L. REV. 1943 (1996); David A. Strauss, The Law and Economics of Racial
Discrimination in Employment: The Case for Numerical Standards, 79 GEO. L.J. 1619 (1991);
John J. Donahue III, Advocacy Versus Analysis in Assessing Employment Discrimination Law, 44
STAN. L. REV. 1583 (1992) (book review); J. Hoult Verkerke, Free to Search, 105 HARV. L. REV.
2080 (1992) (book review).
15
Law-and-economics scholars have repeatedly criticized the “unequal bargaining power”
claim and argued for greater deference to contracts. See, e.g., Stewart J. Schwab, The Law and
Economics Approach to Workplace Regulation, in GOVERNMENT REGULATION OF THE
EMPLOYMENT RELATIONSHIP 91, 111-13 (Bruce E. Kaufman, ed., 1997); Michael L. Wachter &
Randall D. Wright, The Economics of Internal Labor Markets, 29 INDUS. REL. 240, 254-55
(1990). For a thoughtful defense of the “unequal bargaining power” thesis, see Michael H.
Gottesman, Wither Goest Labor Law: Law and Economics in the Workplace, 100 YALE L.J. 2767,
2787 (1991) (reviewing PAUL C. WEILER, GOVERNING THE WORKPLACE: THE FUTURE OF LABOR
AND EMPLOYMENT LAW (1990)).
16
That is, most rights – e.g., the right to be paid a minimum wage or to be free from
discrimination – cannot be waived ex ante. Of course, claims or disputes over the past violation of
rights can be waived or settled.
17
See Snepp v. United States, 444 U.S. 507 (1980). Putting aside particular instances of
waiving speech rights, the single most cogent explanation by the Supreme Court of the constrained
free speech rights of public employees as against their government employer rests essentially on a
notion of waiver – of accepting certain speech restrictions as a condition of employment. See
Waters v. Churchill, 511 U.S. 661, 674-75 (1994).
18
See, e.g., Jennings v. Minco Technology, Inc., 765 S.W. 2d 497 (Tex. 1989).
19
And either way, there is a question whether “consent” is meaningful where it is a condition
of continued employment, and is given under threat of termination. That problem is acutely posed
in many privacy disputes, see Pauline T. Kim, Privacy Rights, Public Policy, and the Employment
Relationship, 57 OHIO ST. L.J. 671 (1996). It is posed as well in many cases of arbitration
agreements and non-compete covenants. See infra TAN --.
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There are also shades of gray at the contractual end of the spectrum. Even
for those matters that are left entirely to contract, the law must set default rules
that govern in case of a gap in the express terms. The law might set a default rule
that embodies some notion of employees’ presumptive entitlements, placing the
burden on the employer to contract expressly for more favorable terms.20 The
issue is most vividly posed in the context of employment at will, where some
scholars have argued for switching the default to something like just cause, partly
in recognition of employees’ beliefs about their entitlement to job security and
about what is fair and lawful.21 This might be seen as an effort to embed a weak
employee right or entitlement into the employment contract.
Indeed, there is no intrinsic difference between an employee-friendly default
rule and a waivable employee right: both allocate an entitlement to the employee
absent an express agreement to the contrary.22 We use the language of waiver and
of rights when the public has claimed a stake in the terms of the parties’
relationship, and does not relegate those terms to the ordinary rules of contract
interpretation. Public law can thus make rights more or less waivable; the law
might, for example, entrench an employee right by requiring that a waiver be
“knowing and voluntary.” But those who are skeptical of employees’ ability to
protect their interests through contract find little comfort for employees – other
than a modest gain in transparency – in rights that can be waived and default rules
that fill contractual gaps. For employers often have little difficulty exacting
waivers and filling gaps when it behooves them to do so. Still, the existence of
waivable rights and penalty default rules makes the choice between a rights
approach and a contract approach look less like a binary one and more like a
spectrum of possibilities.23

20

A “majority default” seeks to mimic the expected results of actual bargaining and thus to
minimize transaction costs. Allocative efficiency can sometimes be promoted by a “penalty
default” or “information-forcing default” that operates against the party in the best position to
initiate informed bargaining. But a non-majority default rule might instead reflect social norms
about the better rule.
21
See Samuel Issacharoff, Contracting for Employment: The Limited Return of the Common
Law, 74 Tex. L. Rev. 1783, 1791-97 (1996); Cass Sunstein, Switching the Default Rule, 77 N.Y.U.
L. Rev. ---(2002). Indeed, in one sense that is what the law has done: By dismantling many
formalist hurdles to showing a binding promise of job security, and recognizing oral and implied
promises of job security, the law in many jurisdictions induces employers to act as though the
default rule was “for cause” discharge, and to assert the power to terminate employees at will
through express disclaimers. See Estlund, How Wrong Are Employees, supra note --, at ---.
22
The latter might be characterized as a “sticky default” – one that is hard to contract around.
23
Another configuration of contract and regulation is exemplified by the law of pensions.
Employers generally have no obligation to offer pension (or health) benefits at all; employees thus
cannot be said to have a right to a pension except as a matter of contract. But if employers do
agree to provide pensions, the pension plans are highly regulated, mainly by the Employee
Retirement Income Security Act of 1974, 29 U.S.C. §§ 1001–1461. Pension plans thus combine
elements of contract and of regulation, but in a way that is distinct from the hybrid of

8

Yet there remains some unexplored territory along that spectrum between
contract and rights. Both arbitration agreements and non-compete covenants take
the form of contracts – contracts that waive employee rights: Mandatory
arbitration agreements waive the employee’s right to litigate future legal claims in
court. Non-compete covenants waive part of the employee’s right to compete
with the employer after employment has ceased. But these are not ordinary
contracts, and the employee rights at stake are not ordinary rights – they are
neither non-waivable, like most employee rights, nor waivable in the ordinary
sense (nor even in the ordinary “knowing and voluntary” sense). They are
conditionally waivable rights.
Employee Rights:
Non-waivable
Employee Rights

Contract:
Conditionally Waivable
Employee Rights

Waivable
Default favors
Employee Rights Employee

Default favors
Employer

B. A Primer on Non-Compete and Arbitration Agreements
Both non-compete covenants and arbitration agreements waive employee
rights established by external law. Both must be express and written.24 That sets
them apart from most terms of the employment relationship, which, like ordinary
contractual terms, can be established by oral or implied agreement. Moreover, it
is not enough that the employee knowingly and voluntarily enter into these
agreements; to be valid they must meet substantive criteria drawn from external
law. That is what places them in the hybrid category of “conditional waivability.”
A brief introduction to the law of mandatory arbitration agreements and noncompete covenants will help set the stage for the rest of my argument.
Non-Compete Covenants: By entering a non-compete covenant, an employee
agrees, usually early in the employment, not to enter into certain forms of
competition with the employer for some period of time after employment has
ceased. States vary in their treatment of non-compete agreements, though all
recognize that, as contracts in restraint of competition, they are subject to
limitations in the interest of the public and the restricted individual.25 Covenants
conditionally waivable rights. ERISA cannot be understood as a set of legal conditions on waiver,
as there are no underlying rights being waived.
24
A few states recognize oral non-compete agreements; the large majority of states do not. A
few states also recognize a form of implied non-compete agreement by way of the doctrine of
“inevitable disclosure” of trade secrets in very unusual circumstances. See infra ----. Most
observers have been highly skeptical of these implied non-compete agreements. See Rachel S.
Arnow-Richman, Bargaining for Loyalty in the Information Age: A Reconsideration of the Role of
Substantive Fairness in Enforcing Employee Noncompetes, 80 OR. L. REV. 1163, 1169 (2001).
25
These contracts run afoul of the well-established public policy against contracts in restraint
of trade, see RESTATEMENT (SECOND) OF CONTRACTS § 186 (1981), but they fall into a safe harbor
for reasonable restraints on competition that are “ancillary to an otherwise valid transaction or
relationship.” Id. § 188.
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that restrain former employees from competing are subject to an extra measure of
scrutiny (as compared to non-compete covenants in connection with the sale of a
business, for example) in view of the employee’s disadvantageous bargaining
position at the time of contracting and hardship at the time of enforcement.26
Some observers assume that it is chiefly high-level executives who are asked
to sign covenants not to compete; that assumption is bound to colors one’s view
of the need for legal oversight of these agreements. But as more and more of
what firms produce and sell amounts to information that is carried around in the
heads of employees, non-compete covenants have filtered down to lower-level
employees with relatively little sophistication, bargaining power, or economic
wherewithal.27 With that in mind, let us briefly examine the law of postemployment covenants not to compete.
California stands at the most restrictive end of the spectrum: By statute,
“every contract by which anyone is restrained from engaging in a lawful
profession, trade, or business of any kind is to that extent void.”28 The California
courts have recognized in principle an exception for covenants that are necessary
to protect trade secrets; but they seem never to have actually met such a
covenant.29
Other states are more tolerant of these covenants, though none treats them
like ordinary contracts.30 A non-compete covenant may meet all the usual

26

See RESTATEMENT (SECOND) OF CONTRACTS § 188, cmt. g (1981) (“Post-employment
restraints are scrutinized with particular care because they are often the product of unequal
bargaining power and because the employee is likely to give scant attention to the hardship he may
later suffer through loss of his livelihood.”). The Restatement also suggests that the employer’s
interest in restraining competition from former employees is “less clear” and often more difficult
to separate from “normal skills of the trade” than in the case of the purchasers of a business. Id.
cmt. b. An early (pre-Restatement) study of non-compete covenants found that post-employment
restraints were almost never enforced while restraints in connection with sale of a business were
regularly enforced. See Herman Oliphant, A Return to Stare Decisis, 14 A.B.A. J. 71, 159 (1928)
cited in Brian Leiter, Rethinking Legal Realism: Toward a Naturalized Jurisprudence, 76 TEX. L.
REV. 267, 281-82 (1997).
27
DATA. Two law students recently told me that they were required to sign a non-compete in
a former job – not as a high-level executive! They did so either reluctantly or with little thought
because they wanted the job, and then later felt compelled to reject attractive job opportunities that
they feared might violate the terms of the non-compete.
28
CAL. BUS. & PROF. CODE § 16600 (date). Nearly as restrictive are the laws of Colorado,
COLO. REV. STAT. § 8-2-113 (2001), and North Dakota, N.D. CENT. CODE § 9-08-06 (1987).
29
See Ronald Gilson, The Legal Infrastructure of High Technology Industrial Districts:
Silicon Valley, Route 128, and Covenants Not to Compete, 74 N.Y.U. L. REV. 575, 607-08 (1999).
30
Some law-and-economics proponents advocate a more ordinary contractual treatment of
these covenants. See, e.g., Outsource Int’l, Inc. v. Barton & Barton Staffing Solutions, 192 F.3d
662, 679–72 (7th Cir. 1999) (Posner, J., dissenting) (recommending a more defential posture
toward non-compete covenants as a matter of policy, though opining that existing Illinois law did
not support enforcement of the covenant at issue); Robert’s Hair Designers, Inc. v. Pearson, 780
N.E.2d 858, 869 (Ind. Ct. App. 2002) (enforcing non-compete in view of “a very strong
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requirements of contract and yet be invalid if it places excessive constraints on
post-employment competition. The Restatement provides that the covenant is
void as an unreasonable restraint of trade if “the restraint is greater than what is
needed to protect the promissee’s legitimate interests,” or if “the promissee’s need
is outweighed by hardship to the promisor or the public.”31 So in order to enforce
a covenant, even one to which the employee knowingly and voluntarily agreed,
the employer must show (1) that it has a legitimate protectible interest at stake; (2)
that the particular restrictions are closely tailored to the protection of those
legitimate interests; and (3) that the restrictions are not too burdensome to the
public or the employee.
The protection of trade secrets is the quintessential legitimate employer
interest, but most jurisdictions recognize other employer interests, such as longterm customer relationships and goodwill, that would give a former employee an
“unfair advantage” in competition and can support a non-compete covenant. A
simple desire to avoid competition from the former employee or to retain the
employee’s services, however rational, is not a legitimate or protectible interest.32
Nor is the value of experience or specialized training afforded to the employee;
that enhancement of the employee’s general skills is deemed to belong to the
employee as an inalienable aspect of self-ownership.33
Even if the employer can make the threshold showing of a protectible
interest, the agreed-upon restraints on post-employment competition must be
narrowly tailored to protect that interest; it must be no broader than necessary in
duration, in geographic reach, and in the activities covered to protect the
employer’s legitimate interest.34 So, for example, if the employer’s legitimate
interest is in the protection of long-term relationships with orthodontic patients,
the restraint on competition may not reach beyond the geographic limits of the
employer’s patient base; it may not last longer than necessary for the employer to
introduce patients to a replacement orthodontist (no more than several months if
that is the normal interval between orthodontic visits); and it must be limited to

presumption of enforceability of contracts that represent the freely based agreement of the
parties”).
31
RESTATEMENT (SECOND) OF CONTRACTS § 188 (1981). Georgia law provides a typical
statutory formulation: Such covenants are valid if they are “reasonable, founded on valuable
consideration, reasonably necessary to protect the employer's legitimate business interests, and do
not unduly prejudice the public's interest.” Riddle v. Geo-Hydro Engineers, Inc., 561 S.E.2d 456,
458 (Ga. Ct. App. 2002).
32
RESTATEMENT (SECOND) OF CONTRACTS § 188, cmt. d (1981). See Hasty v. Rent-A-Driver,
Inc., 671 S.W.2d 471, 473 (Tenn. 1984) (employer must show “special facts present over and
above ordinary competition” that would otherwise give the former employee “an unfair
advantage”).
33
See Harlan M. Blake, Employee Agreements Not To Compete, 73 HARV. L. REV. 625, 652
(1960).
34
RESTATEMENT (SECOND) OF CONTRACTS § 188, cmt. d.
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orthodontry and may not extend to general dentistry.35 It matters not if the
employee had agreed to longer or broader limits on post-employment
competition; those limits will be struck (or perhaps revised) if they are longer or
broader than necessary.
Finally, even agreements that are necessary to protect the employer’s
legitimate interests may be void if they impose too great a hardship on the public
(for example, by promoting a monopoly or interfering with confidential patient
and client relationships)36 or on the promisor/employee.37 In particular, “the harm
caused to the employee may be excessive if the restraint inhibits his personal
freedom by preventing him from earning his lifelihood if he quits.”38
The doctrine follows these same basic lines across the country (outside of
California). But some jurisdictions (Texas, for example) apply the doctrine with a
strong background presumption against validity – a predisposition against these
restraints on freedom of labor and competition.39 That translates into something
akin to “strict scrutiny,” with demands for more “compelling” employer interests
and a tighter fit between those interests and the covenant’s restrictions. That
approach can lead, as it does in its constitutional version, to the consideration of
“less restrictive alternatives,” such as non-solicitation and non-disclosure
restraints that do not tread on the employee’s ability to work.
Other jurisdictions apply the same basic doctrinal limitations with less rigor,
and regularly enforce non-compete agreements under something like a “rule of
reason.” For example, Massachusetts law, which appears to be fairly
representative,40 entertains a relatively broad range of legitimate employer

35

Karpinski v. Ingrasci, 268 N.E. 2d 751 (N.Y. Ct. App. 1971)
See Valley Medical Specialists v. Farber, 982 P.2d 1277 (Ariz. 1999). The rules of
professional responsibility for attorneys generally prohibit the imposition of non-compete
agreements.
37
See RESTATEMENT (SECOND) OF CONTRACTS § 188, cmt. c; Riddle v. Geo-Hydro Engineers,
Inc., 561 S.E.2d 456, 458 (2002).
38
RESTATEMENT (SECOND) OF CONTRACTS § 188, cmt. c.
39
Traditionally, the Texas state courts rarely met a non-compete covenant that passed muster.
Those holdings provoked a series of legislative interventions aimed at securing the enforceability
of such covenants. The courts responded with restrictive interpretations of the law that preserved
their discretion to deny enforcement. For a review of the saga, see Ernest C. Garcia & Fred A.
Helms, Covenants Not to Compete and Not to Disclose, 64 TEX. B.J. 32 (2001). As the law stands
in Texas, “[a] covenant not to compete is enforceable if it is ancillary to or part of an otherwise
enforceable agreement at the time the agreement is made to the extent that it contains limitations
as to time, geographical area, and scope of activity to be restrained that are reasonable and do not
impose a greater restraint than is necessary to protect the goodwill or other business interest of the
promisee.” TEX. BUS. & COM. CODE ANN. § 15.50 (Vernon Supp. 1994). Courts inevitably
exercise discretion in applying that statutory standard. See Light v. Centel Cellular Co. of Texas,
883 S.W.2d 642 (Tex. 1994).
40
See Gilson, supra note --, at 603–04.
36
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interests – trade secrets, confidential information, and goodwill – and regularly
enforces covenants as “reasonable” and “necessary” to protect those interests.41
One might object that none of this places non-compete agreements outside
the domain of ordinary contract, and that the legal standards governing these
agreements are merely specific elaborations of the limitations that public policy –
in this case the public policy against restraints on competition – place upon
contracts generally. This objection may take two forms: Some readers may deny
that the law of non-competes has much to do with the protection of employee
rights, as opposed to the public interest in competition that is expressed in the
general public policy against agreements in restraint of trade.42 To that objection,
I would point to the many cases that explain the rigorous scrutiny of postemployment non-competes in terms of the former employee’s freedom to work in
his or her trade or occupation, as well as the freedom during the employment
relationship to quit.43
Another form of the objection is more conceptual: Even if the limitations on
non-competes do protect employee rights, they can be adequately understood
without leaving the domain of contract through the lens of public policy
limitations on contract. But public policy is only part of the domain of contract in
the sense that it is a particularly familiar and well-established constraint on
contract. To be sure, the entire domain of freedom of contract is bounded by
competing principles, including the non-waivable rights of contracting parties.
The question is not whether the law’s conditions on non-compete convenants are
“really” just a reflection of public policy; it is whether it is illuminating to think of
them as conditions on the waiver of employee rights. When the public policy
constraints on a particular type of contract crystallize into discrete substantive
criteria for validity, then the form itself raises distinct issues and is worth
examining as I am to do here.
In my view, assimilating the standards for non-competes to ordinary public
policy constraints on contract obscures more than it illuminates, for it is equally
possible to crowd the entire edifice of employee rights under the rubrik of public
policy constraints on contract. If we can agree that there is a basic difference in
the employment relationship between terms that are left to contract and those that
are established by external law in the form of legal rights, then we can also agree
for now that the terms that are covered by non-compete covenants partake of both.
As to whether those terms are well described by the term “conditional
41

See Gilson, supra note --, at 604–06.
The Restatement does treat the law on ancillary restraints on competition, including postemployment restraints, within the chapter on unenforceability on grounds of public policy.
RESTATEMENT (SECOND) OF CONTRACTS §§ 187–188.
43
See, e.g., Hopper v. All Pet Animal Clinic, Inc., 861 P.2d 531, 539 (Wyo. 1993); Reed,
Roberts Assoc., Inc. v. Strauman, 353 N.E.2d 590, 593 (N.Y. 1976); Solari Indus., Inc. v. Malady,
264 A.2d 53, 56 (N.J. 1970); C.G. Castor Co. v. Regan, 357 N.E.2d 162, 165 (Ill. App. Ct. 1976).
42
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waivability” as opposed to, for example, partial waivability is a question to which
I will return below.
Arbitration Agreements: Mandatory arbitration agreements also represent the
hybrid form of “conditional waiver.” These agreements waive the right to litigate
employment claims in court, including claims under state and federal statutes; and
the terms of that waiver are subject to scrutiny under substantive criteria drawn
from external law. The external law in this case comes from a variety of sources.
The Supreme Court held in Gilmer v. Interstate/ Johnson Lane Corp.44 and
Circuit City v. Adams45 that the Federal Arbitration Act of 1923 (FAA) makes
enforceable agreements to arbitrate rather than to litigate employment claims,
including state and federal statutory discrimination claims. The FAA sets out
some rudimentary requirements for a fair and adequate arbitral process and
otherwise provides that agreements to substitute arbitration for litigation “shall be
valid, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” 46 It thus preempts state laws and doctrines that
single out arbitration agreements for disfavored treatment, while preserving
general constraints on contract (the need for consideration or unconscionability
doctrine, for example). The Supreme Court has also held that a valid arbitration
agreement must enable plaintiffs “effectively [to] vindicate” their substantive
statutory rights.47 In particular, it must preserve all rights and remedies to which
substantive law entitles the plaintiff (e.g., attorneys fees under Title VII); only the
judicial forum, not the underlying claim, is waivable.
The Supreme Court added the “effectively vindicate” standard to the mix, not
coincidentally, when the FAA and the enforceability of mandatory arbitration
agreements were first clearly extended to statutory claims.48 When an arbitration
agreement covers only contractual claims – and that was the main domain of
arbitration when the FAA was enacted – then it makes sense to allow the parties
to contract for highly abbreviated dispute resolution procedures as part of the
overall transaction; the rudimentary standards of the FAA are sufficient. But
when arbitration agreements encompass non-waivable rights drawn from external
law, the freedom to contract over dispute resolution procedures must be
constrained to insure that non-waivable rights are not effectively waived.49

44

500 U.S. 20 (1992).
532 U.S. 1302 (2001).
46
9 U.S.C. § 2 (date).
47
Gilmer, 500 U.S. at 28 (citing Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 637 (1985)).
48
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105 S.Ct. 3346, 87
L.Ed.2d 444 (1985);
49
The argument here is infused with due process concerns that are discussed below, pp. --.
45
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So arbitration agreements are subject to challenge under three different
bodies of law: the FAA itself; the generally applicable state law of contract; and
the law governing the employee’s underlying substantive claim. The law remains
very much in flux, and the courts do not always specify which of these three
bodies of law they are implementing. But courts have struck down provisions that
impose too great a cost on employees in the form of excessive arbitrator fees; 50
that limit a prevailing plaintiff’s ability to recover attorneys fees or punitive
damages where the substantive law allows such recovery; 51 that put unreasonable
time limits on the filing of claims; 52 that do not allow reasonable discovery; 53
that give the employer greater power over the selection of arbitrator; 54 that are
“one-sided” in covering employee but not employer claims; 55 or that are
“illusory” in that the employer reserves the right to change any feature of the
agreement at any time. 56
Much of the judicial scrutiny of arbitration agreements is carried out under
the formal umbrella of “unconscionability” doctrine, a component of ordinary
state contract law. Of course, all contracts are subject to unconscionability
constraints; one might argue that the courts are up to nothing new in holding
mandatory arbitration agreements up to scrutiny under unconscionability doctrine
– or that, if they are up to something new in these cases, they are violating the
strictures of the FAA, which preempts state doctrines that single out arbitration
agreements for hostile treatment.57 It appears, however, that unconscionability
analysis is often serving as a doctrinal vehicle – a flawed vehicle, as I will later
show – for protecting the employee’s underlying substantive rights and remedies:
An agreement that is skewed in the employer’s favor, or that sets up unreasonable
hurdles to adjudication, threatens the vindication of the employee’s substantive
rights every bit as much as an agreement that expressly bars a legally authorized
50

See, e.g., Alexander v. Anthony Int’l L.P., 341 F.3d 256 (3rd Cir. 2003); Ferguson v.
Countrywide Credit Indus. Inc., 298 F.3d 778 (9th Cir. 2002); Shankle v. B-G Maint. Mgmt. of
Colo., Inc., 163 F.3d 1230, 1232, 1235 (10th Cir. 1999); Cole v. Burns Int’l Sec. Serv., 105 F.3d
1465, 1483–86 (D.C. Cir. 1997).
51
See, e.g., Alexander, 341 F.3d 256; Ingle v. Circuit City Stores, Inc., 328 F.3d 1165, 1178-80
(9th Cir. 2003); Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6th Cir. 2003) (en banc);
McCaskill v. SCI Management Corp., 298 F.3d 677 (7th Cir. 2002).
52
See, e.g., Alexander, 341 F.3d 256; Ingle, 328 F.3d at 1175–76; Plaskett v. Bechtel Int’l,
Inc., 243 F. Supp. 2d 334, 341-42 (D.V.I. 2003).
53
See, e.g., Ferguson, 298 F.3d 778 (9th Cir. 2002).
54
See, e.g., Murray v. United Food & Commercial Workers Int’l Union, Local 400, 289 F.3d
297 (4th Cir. 2002).
55
See, e.g., Ingle, 328 F.3d at 1173; Bennet v. Cisco Sys., 2003 U.S. App. LEXIS 7948, at *810 (6th Cir. April 23, 2003); Ferguson v. Countrywide Credit Indus. Inc., 298 F.3d 778 (9th Cir.
2002); Gibson v. Neighborhood Health Clinics, Inc., 121 F.3d 1126, 1131-32 (7th Cir. 1997).
56
See, e.g., Perez v. Hospitality Ventures-Denver LLC, 245 F. Supp. 2d 1172, 1175 (D. Colo.
2003); Hooters of America, Inc. v. Phillips, 173 F.3d 933, 939–40 (4th Cir. 1999).
57
cite Easterbrook decision (7th Cir. 2004?)
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remedy. In other words, such an agreement operates to waive substantive rights
of employees that the law deems non-waivable.
One might still parse this constellation of constraints on arbitration
agreements into its separate parts and contend that nothing interestingly hybrid is
really happening. Under the FAA, state contract law can condition the
enforceability of these agreements only to the same extent that it conditions the
enforceability of contracts generally; and the constraints that substantive
employment law places on these agreements are merely enforcing the nonwaivability of the underlying employee rights. On that understanding, arbitration
agreements amount to nothing more than the ordinary contractual waiver of the
right to litigate non-waivable rights – not a hybrid form but merely a specific
application of the law of contract where it intersects with the domain of rights.
The sheer volume of doctrine arising out of these agreements suggests,
however, that more is going on here than the application of ordinary contract law
to agreements that affect ordinary rights. First, the law does not permit the
wholesale waiver, however “voluntary,” of the right to litigate non-waivable
employment claims; it permits only the substitution of a fair alternate forum –
arbitration that deserves the name, with impartial decisionmakers under at least
rudimentary standards of fair and adequate process.58 The FAA’s requirements
alone thus make the law of arbitration agreements an example of “conditional
waivability.” The two other relevant bodies of law – the law governing contracts
generally and the law of the underlying claim – work in tandem to place
additional conditions on the validity of arbitration agreements. In particular, they
guard against agreements that skew the process in the employer’s favor or that
otherwise impede the employee’s ability to invoke the arbitral forum or to
effectively vindicate their substantive rights. That this scrutiny often takes place
under the rubrik of unconscionability should not obscure the fact that something
different is at work than ordinary contract law; nor should it condemn that extra
scrutiny to FAA preemption. We will return to this point in Part III below.
One familiar with these cases cannot fail to recognize an emerging body of
law that is specific to mandatory arbitration agreements, and that is evolving
toward settled standards of fairness – adequate or otherwise – that condition the
enforceability of these agreements. The law of mandatory arbitration agreements,
like the law of non-compete covenants, straddles the divide between rights and
contract by imposing substantive conditions on contracts that waive certain rights.
C. Parallel Problems Arising Out of Conditional Waivability
A skeptical reader may still object to the parallel drawn here between these
two disparate bodies of law, and to the very concept of conditional waivability
58

For example, in Hooters [cite], the Fourth Circuit struck down an “arbitration agreement”
that, in the court’s view, did not deserve to be called arbitration at all.
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that is said to unite them. In both cases, the doctrine that I describe here as
establishing conditions on the waiver of rights could be described differently.
The right to compete could be viewed not as a conditionally waivable right but as
a partially waivable right, or as a bundle of rights, some of which can be given up
and some of which cannot. The determination of which is which may be fact
specific and complex, but it may not require the invention of a new category such
as I have proffered. Similarly, the right to litigate future rights claims might be
described as an ordinary waivable right, behind which lies a non-waivable right to
a fair and impartial adjudicatory process. Perhaps the term “conditional
waivability” conflates what are really two unusual but different juxtapositions of
waivable and non-waivable rights.
As a conceptual matter, I will provisionally concede that the law that I
describe as setting conditions on waiver could also be described as drawing a line
between the waivable and the non-waivable components of the right to compete,
or as delineating the contours of the non-waivable right to a fair hearing that lies
behind the waivable right to litigate. But I want to defer the question of whether
anything is gained or lost by those alternative characterizations, and whether they
require the abandonment of the concept of conditional waivability. For if the
claim is that these two bodies of law have rather little in common after all, then it
may be useful to first delve a bit deeper into what they do have in common.
The first thing that mandatory arbitration agreements and non-compete
agreements have in common is rather discouraging: they generate an unusual
number of disputes about their validity. That may be a reason for caution down
the line when we consider whether to make broader use of conditional
waivability. For it may be precisely the intersection of rights and contract that
makes these agreements such prolific sources of litigation: The contractual
platform enables parties – read “employers” – wide discretion in the drafting of
agreements, and generates almost endless variety in the kinds of provisions that
might be included. Those provisions are potentially reviewable in court under
multifaceted (and, in the case of arbitration agreements, still-evolving) legal
standards that govern an agreement’s validity. Conditionally waivable rights have
neither the uniformity of ordinary rights nor the presumptive validity of ordinary
contracts.
In each case there is much controversy over whether these agreements are
subject to too little or too much judicial oversight. That debate has a great deal to
do with the basic tension between a rights approach and a contract approach to
regulating employment: Those who put much faith in the fairness and efficiency
of contract call for more contractual freedom and less judicial oversight of both
non-compete and arbitration agreements.59 Those who weigh the underlying
59

Posner & Easterbrook opinions. In the case of arbitration, the dispute also reflects a division
of opinion over the fairness and adequacy of arbitration itself. Those who come to employment
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rights at stake most heavily, or who are most skeptical of employees’ ability to
bargain effectively for themselves, contend for more rigorous scrutiny and higher
standards for the validity of these agreements.60
Indeed, in each case there are those who contend that these contracts should
never, or almost never, be valid – that the rights that employees thereby give up
ought not to be up for grabs by employers on what is inevitably an uneven
bargaining table. They contend, in short, for placing the underlying entitlements
into the more familiar and conventional category of “rights.” But the law in each
case has opted instead for this hybrid form of regulation. I am postponing for
now the question of whether that is the right choice in each case. But it is an
interesting choice that warrants a closer look.
This particular hybrid of external public law and private contract gives rise to
some characteristic problems that arise in strikingly parallel form under both noncompetes and arbitration agreements. One question is whether such agreements
can be made a condition of employment. Employees who are, as most are,
terminable at will, can presumptively be terminated for refusing to agree to any
terms or to sign any agreement sought by the employer. But because these
agreements waive important rights, it has been argued that they must be
voluntary, and that an agreement imposed under threat of discharge is not
voluntary. Employees have mostly lost those arguments in both cases. 61
However, the problem is posed in more acute form – and in a form that is
peculiar to conditionally waivable rights – when the agreement that is presented
as a condition of employment is invalid because it violates one or more of the
law’s constraints. If the employer were to seek eventually to enforce the
agreement, it would be found partially or entirely void regardless of the
circumstances in which the employee agreed to it. But if an at-will employee
arbitration out of an arbitration background are generally more sanguine about it than those who
come to employment arbitration from the perspective of employment law and employee rights.
60
Stone, others
61
In the case of arbitration: Contrary to early rulings that consent to arbitration must be
“knowing and voluntary” and not a condition of employment, see Prudential Insurance Co. of
America v. Lai, 42 F.3d 1299 (9th Cir. 1994), most courts have concluded that nothing more than
ordinary contractual consent is required (or can be required, consistent with the FAA). See
Melena v. Anheuser-Busch, Inc., No. 99421 (Ill. S. Ct., March 23, 2006), available at
http://www.lawmemo.com/docs/il/melena.htm; Caley v. Gulfstream Aerospace Corp., 428 F.3d
1359 (11th Cir. 2005); American Heritage Life Insurance Co. v. Orr, 294 F.3d 702 (5th Cir.
2002); Patterson v. Tenet Healthcare, Inc., 113 F.3d 832 (8th Cir. 1997); Cole v. Burns
International Security Services, 105 F.3d 1465 (D.C. Cir. 1997). There is a separate question
under unconscionability doctrine whether arbitration agreements that are imposed as a condition of
employment are deemed “procedurally unconscionable” contracts of adhesion, and thus subject to
scrutiny for potential “substantive unconscionability” in its terms. See infra ---.
In the non-compete context, the argument that a non-compete agreement requires more than
ordinary contractual consent, or that it is invalid if imposed as a condition of employment, has had
even less success…[cases]
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refuses to sign an overbroad non-compete agreement or an unfair arbitration
agreement, can the employer fire him? Or is such a discharge contrary to public
policy and actionable as an exception to employment at will? The same question
arises with both non-compete covenants and arbitration agreements.62 The right
answer turns on an understanding of what rights and interests are at stake and how
conditional waivability needs to work to protect those rights and interests,
questions to which we will turn shortly.
Another problem that is common to these agreements, and that arises out of
the peculiar feature of conditional waivability, is the issue of severability.63 If one
or more provisions of the contract is invalid under external law, does this
invalidate the agreement as a whole – leaving the employee free to litigate or to
compete with the former employer – or should the court sever the invalid clauses,
and either strike or edit (“blue pencil”) them, while upholding the remainder of
the agreement? In both cases, the courts have gravitated toward a middle
position: Substantially overbroad non-competes or pervasively unfair arbitration
agreements are void altogether; smaller breaches in both cases may be corrected
by severing or “blue-penciling” the offending clauses.64
More striking than the parallel resolutions of this issue, however, are the
parallel concerns animating the debate. In both cases, the argument against
severance and for invalidating the whole agreement at a relatively low trigger
point is that this approach raises the cost of contravening legal standards and
induces the employer to stay within the law in drafting the agreement (as they are
understood to do more or less unilaterally). The “blue pencil” rule, by contrast,
may invite employers to push the boundaries, even to knowingly transgress them.
If the worst that can happen is that the offending clauses will be struck in the
event of judicial review, why not take the chance? There may be no judicial
review at all. In the meantime, an unlawfully broad or skewed agreement may
accomplish the employer’s illegitimate purpose: An overbroad non-compete –
one that lasts too long or that covers activities that do not threaten the employer’s
legitimate interests – may deter the employee from quitting and competing even
when she has a right to do so; or it may deter a competitor from hiring the
employee. A skewed arbitration agreement – one that gives the employer its pick
of arbitrators or denies attorneys’ fees to prevailing plaintiffs – may deter the
employee from litigating her claim or deter an attorney from taking the case.
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In the context of non-competes, compare D’Sa, --- w/ [NJ case refusing to follow D’Sa]. In
the arbitration context [cases???]
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In principle the issue can arise with any contract, some term of which is, for example,
contrary to public policy. The issue arises much more often in the case of these two agreements
because there are many more constraints on their terms. And the consequences of one approach or
another on severability are similar in the two cases. See infra pp.
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Even in this comparatively minor lacunae of the law, the parallels between
the two legal doctrines, and between the concerns that animate competing views,
suggests again that more unites these two areas of employment law than first
meets the eye. Enough unites them at this structural level to dig one level deeper
in search of some common explanation for the choice of this hybrid form of
regulation instead of either an ordinary contract or an ordinary rights-like
approach in these two areas.
II. Why Not Contract? Why Not (Non-Waivable) Rights?
What explains the choice of conditional waivability as opposed to the more
familiar poles of the rights-contract spectrum? I am not looking for a causal or
historical explanation but more of a justification: Why should the rights at stake
in arbitration and non-compete agreements be waivable at all? And if they are to
be waivable, why only under substantive conditions specified by external law? If
the reasons for “conditional waivability” in the two cases were unrelated and
grounded entirely in the substantive policies at stake, then there would not be
much to say about them that has not already been said in the voluminous
commentary on each of these two types of agreements. But I believe that noncompete covenants and arbitration agreements reach parallel solutions to parallel
problems. Beneath their widely divergent policy preoccupations, they share a
deeper logic that points toward the middle ground of conditional waivability.
A. Why Not Contract?
Let us begin with some reasons for rejecting the default solution of ordinary
contract. The first and most important point to notice is that both agreements
steer very close to, and risk treading upon, employee rights that are themselves
non-waivable or inalienable. Indeed, in each cases those endangered rights are
not only non-waivable but of constitutional dimensions.
Non-compete covenants do not merely restrain competition; they also give up
part of the employee’s right to dispose of her labor and to work in her chosen
occupation after employment has ceased. But perhaps the most troubling effect of
non-compete covenants is that, by limiting what the employee can do after
leaving the job, they also burden the ability to quit, and with it the ability to
demand better wages and working conditions and to resist oppressive conditions
in the current job.65 A carpenter who gives up the right to practice carpentry
within 100 miles of the employer for five years after termination of employment
may find that quitting is nearly out of the question; and if quitting is out of the
65

Of course it is not only non-compete covenants that may practically burden the right to quit;
so, too, do “seniority rights” or health and pension benefits that may not be replaceable on the
external job market. But those are benefits that the law does not require the employer to offer at
all; they may be seen as “carrots” that induce employees to stay. By contrast, to induce employees
to stay by taking away their recognized background right to work for a competitor after quitting
looks more like a “stick” that justifies legal intervention.
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question, then a threat to quit over unsatisfactory wages or working conditions
lacks credibility. Given the basically contractual nature of the employment
relationship, most of what matters to employees depends on their bargaining
power; and their bargaining power depends at least as much on their ability to quit
and work elsewhere as on their vulnerability to discharge.66 To impair the right to
quit is to undermine the employee’s primary defense against employer
oppression. So the pall of the Thirteenth Amendment and its ban on involuntary
servitude hangs over these agreements.67
For their part, arbitration agreements waive the right to litigate over rights
that are themselves non-waivable – for example, the right not to be subject to race
discrimination. A waiver of the right to litigate future discrimination claims, if
not coupled with an adequate substitute mode of adjudication, effectively waives
the underlying right itself. There is no doubt, of course, that a discrimination
claim may be waived or settled after it has arisen; accordingly, agreements to
arbitrate existing disputes are uncontroversial. But employees cannot waive ex
ante the right to be free from discrimination; and that is what they would do by
agreeing to a highly skewed or expensive arbitration process as the exclusive
avenue for vindicating future discrimination claims. Such an agreement would
insulate the employer from liability for future misconduct, and function like a
waiver of antidiscrimination rights themselves. This is the primary reason why a
waiver of the right to litigate future discrimination claims in favor of arbitration
warrants close scrutiny.
Of course, the range of non-waivable substantive employee rights that are at
stake in arbitration agreements runs a wide gamut from very basic civil rights
under Title VII, to the right to time-and-a-half pay for overtime, to some
genuinely picayune “rights.” What, one might ask, holds these substantive rights
together or qualifies them as fundamental, much less constitutional? What holds
them together is not their substance but the system of rights enforcement itself.
For behind the scenes but rarely on stage in discussions of arbitration is the
constitutional right to due process of law.68
Whether or not it is true that for every legal right there must be a remedy, it
must be true that where the law grants both a right and a remedy – that is, a claim
66
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for legal redress – that carries with it the right to a fair process for adjudicating the
claim.69 In other words, a substantive legal right and claim for relief is a property
interest of which one may not be deprived without due process of law.70 Due
process does not necessarily mean judicial process. Arbitration can supply the
essentials of due process: an opportunity to discover relevant facts and present
evidence and arguments at an adversarial hearing before an impartial
decisionmaker.71 But those essentials can no more be waived than can the
underlying rights or remedies. That is, if the underlying substantive legal right is
itself non-waivable ex ante, then so must be the right to a fair adjudication of a
future claim that the right has been violated; for a pre-dispute waiver of a fair
process for adjudicating future rights claims operates as a waiver of the
underlying rights themselves. Judicial enforcement of such a waiver – that is, of a
pre-dispute arbitration agreement whose procedures do not meet constitutional
due process standards – may be state action depriving an individual of property
without due process of law.72 At a minimum, it raises due process concerns
analogous to the Thirteenth Amendment concerns that attend the enforcement of a
broad non-compete covenant.
The invocation of constitutional due process does not so much add to as it
fortifies the Supreme Court’s injunction in Gilmer that arbitration agreements
must allow plaintiffs to effectively vindicate their statutory claims in the arbitral
forum. One can waive the right to litigate future claims in court in favor of
arbitration; but one cannot waive the right to a fair adjudication of one’s future
claims.
It is striking that both non-compete agreements and arbitration agreements
pose a potential threat to closely-adjacent employee rights that are non-waivable
and constitutionally grounded. This one common feature will take us a good
distance toward explaining why these particular agreements are subject to
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unusually close supervision. It will also provide a platform from which to assess
existing law in Part III. But that is not the only common feature of these
agreements that militates against ordinary contractual treatment.
Both agreements also have recognized public externalities; that is, the public
has some stake beyond that of the individual parties in the vitality of the rights
being waived. Non-compete agreements obviously stifle competition; they run
into the venerable public policy against contracts in restraint of trade. Mandatory
arbitration not only risks compromising the public interest in enforcing the
substantive employee rights at issue; even when it preserves those rights and
remedies, it may detract from the public character of the enforcement of public
law rights in the workplace setting – the elucidation of precedent and public
norms, for example – by relegating the dispute to a private forum and private
actors whose decisions may not be publicized.
These two considerations together – the proximity of inalienable employee
rights and the negative public spillover from these agreements – point to a third
common feature: In each case the law denominates certain rational employer
aims as illegitimate. In the case of non-competes, the law is quite explicit: While
it is legitimate for employers to seek to protect certain limited interests such as
trade secrets, it is illegitimate to seek to quash competition as such from the
former employee or to bind the employee to the job by proscribing alternative
employment.73 In the case of arbitration agreements, while it is legitimate for
employers to seek to reduce the overall cost of adjudicating employment disputes
by substituting a more streamlined and informal arbitral forum, it is illegitimate to
seek insulation from liability itself – for example, by skewing the selection of
decisionmakers or limiting legally prescribed remedies.74
In both cases, employers have an incentive to overreach – to use these
agreements to seek illegitimate ends – thus impairing employees’ inalienable
rights or injuring the public interest or both. The loss of a valued employee,
especially to a competitor, is undesirable; the employer may be tempted to secure
as much insulation from that loss, and from that future competition, as its market
power will permit. Similarly, liability for employment claims is anathema to
employers, who may be tempted to use arbitration agreements not merely to
substitute one neutral forum for another but to curtail liability by stacking the
deck in the employer’s favor. So both types of agreements can be used, and
employers will be tempted to use them, to advance illegitimate employer aims.
Those illegitimate aims are simply the flipside of the non-waivable employee
rights and public interests that these agreements risk impairing. Still, recognizing
the employer’s temptation to overreach, and to impair non-waivable rights or
public interests, underscores the need for public oversight of these agreements.
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In both cases, employers are at least theoretically constrained from
overreaching by market forces even without legal intervention: some employees
may recognize these costs, balk at an unfair agreement, or choose a more fairminded employer. But many employees will not. Indeed, many will not in part
because of another striking similarity between these agreements: Both waive
rights that will become operative only upon the occurrence of a future event that
is remote, uncertain, and often undesirable (the right to work for a competitor
after the current job ends; and the right to litigate a future dispute with the
employer, usually in connection with discharge). That is unlike most contractual
terms of the employment relationship – such as wages, hours, job duties, or
working conditions – which take effect more or less immediately.75 Because
arbitration and non-compete agreements constrain only in a fairly remote and
uncertain future event, we may expect employees to over-discount the likelihood
of these events or the importance of the rights at stake. Cognitive biases or
informational assymmetries might thus aggravate concerns about the fairness of
bargains struck at an earlier point, especially at the outset of employment, when
questions about the forum in which one might later sue the employer, or about
one’s ability to compete with the employer after termination, are likely to tarnish
the appeal of an applicant or new employee. All of this might make it easier for
employers to overreach and invade employee rights.
These are of course among the recurring objections to relying on the market
and on contract in the employment context. In particular, they feature
prominently among critiques of the presumption that employment is terminable at
will.76 But even if these bargaining impediments fall short as a justification for
mandating job security or other benefits, in some contexts they may converge
with concerns about externalities and the erosion of inalienable employee rights to
justify stacking the deck in favor of the employee’s entitlement and against its
contractual waiver.
B. Why Not Mandatory Employee Rights?
So far, all of the common features of arbitration agreements and non-compete
covenants that we have identified – the proximity of inalienable employee rights,
the problem of public externalities, the employer’s incentive to overreach and
pursue illegitimate objectives, and the bargaining impediments posed by the
remote and uncertain nature of the constraint – point in the same direction:
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against the market mechanism of contract. The question remains: why the
middle ground of conditional waivability as opposed to the more conventional
solution of non-waivable rights? Are there affirmative reasons for allowing these
contracts at all – that is, for allowing even the regulated waiver of the right to
litigate future legal claims in court and the right to compete with the employer
after termination of employment?
In neither case is this an idle question, for serious observers have contended
for the categorical invalidity of mandatory arbitration agreements and the nearly
categorical prohibition of non-competes.77 Some of their arguments are specific
to the policies or rights at stake. Others echo themes that recur in every effort to
take some terms or condition of employment off the bargaining table: The
employee rights at stake are too important to be subjected to the vagaries of
bargaining given the undue leverage that employers bring to the table.
By and large, those arguments have not carried the day. In the case of
arbitration agreements, the Supreme Court has held that the FAA makes predispute arbitration agreements between employers and employees presumptively
enforceable.78 Employees may waive the right to litigate state and federal
employment claims, including discrimination claims, subject to standards drawn
from the FAA itself, from the substantive law governing the underlying claim,
and from the state law of contracts. Mandatory arbitration agreements remain
controversial. But for now the right to litigate future employment claims has been
declared conditionally waivable.
In the case of non-compete covenants, California comes close to rejecting
them categorically: The legislature has proclaimed non-competes contrary to
public policy and void, except (possibly) when they are necessary to protect trade
secrets.79 In effect, the right to compete with one’s former employer is nonwaivable in California. Most states, however, admit a wider range of legitimate
employer interests and allow “reasonable” non-compete provisions – those that
are narrowly tailored to protect legitimate interests. The validity and scope of
non-compete covenants is becoming more controversial as employees become
more mobile and more dependent on their access to external job markets, and as
employers become less inclined to offer long-term employment and more
aggressive in their use of these agreements to capture what their employees know
about their products, services, markets, and customers.80 Still, the right to engage
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in post-employment competition with one’s employer is likely to remain partially
and conditionally waivable in most jurisdictions.
So what justifies permitting these agreements at all, given the array of
reasons for constraining them? Of course any persuasive justification would have
to be grounded in the particular interests and policies at stake in each case. But I
mean to ask the question at a level of generality that permits comparison of the
two cases. At the most general level, there might be employer interests or rights,
employee interests or rights, or public interests that weigh in favor of the
enforceability of agreements mandating arbitration of disputes or limiting postemployment competition. Let us examine each briefly.
Employer Interests or Rights. It is tempting to say that the claim that these
agreements serve the interests of employers should not count as a justification for
permitting them. After all, agreements to accept subminimum wages or
discriminatory treatment may serve employers’ interests; but we do not allow
those agreements at all. But we should distinguish between employers’
illegitimate interests and their legitimate interests. Employer interests that are
intrinsically at odds with the employee rights or public interests at stake, such as
an interest in restraining competition from former employees or in barring
employees’ legal claims, obviously cannot count as reasons for allowing these
agreements. But the law generally counts as legitimate an employers’ interest in
protecting long-term client relationships against the employee’s competition, or in
lowering the cost of the dispute resolution process. Those employer interests
presumably do count in favor of allowing these agreements. But it is not clear
that they can count for much. Given that these agreements risk impairing both
inalienable employee rights and public interests, employer interest alone seems to
fall short as a justification for allowing them.
On the other hand, some legitimate employer interests fall into a weightier
subcategory of employer rights – that is, entitlements that external law recognizes
and protects independent of the terms of the employment contract.81 In the case
of arbitration agreements, the potential for conflicting rights is entirely theoretical,
for there is nothing one could call an employer right at stake in those agreements.
There is a potential for conflicting rights, however, in the case of non-compete
agreements that protect trade secrets. Trade secrets are directly protected against
misappropriation by former employees and others, even in the absence of a
covenant not to compete.82 But non-compete covenants are said to provide an
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extra layer of protection that is sometimes necessary in light of the difficulties of
detecting misappropriation. Some non-competes – those that protect employers’
trade secrets – may thus be justified as necessary to protect independently
recognized employer rights.
Note that even these employer rights are not on a par with the inalienable
employee rights at stake in these agreements. Trade secrets are ordinary property
rights and are fully alienable. So where non-compete covenants are necessary to
protect trade secrets, that would surely count as a reason to allow them; but those
employer rights are still trumped by inalienable employee rights where those are
infringed. An agreement that is necessary to protect (alienable) employer rights is
still not justified if it will necessarily infringe upon inalienable employee rights.83
So the affirmative case for allowing arbitration agreements and most noncompetes (other than those that are necessary to protect trade secrets) rests thus
far on the rather shaky ground of employer interest. It remains to ask whether
these agreements – either arbitration agreements or non-competes – can be
justified on the basis of employee or public interests.
Employee Interests: At this point, contract enthusiasts may simply harken
back to the general brief for freedom of contract and market ordering: Contract is
an efficient mechanism for allocating entitlements in accordance with the parties’
preferences. Even contractual provisions that appear burdensome to employees
may be presumed mutually beneficial where freely bargained, if only by virtue of
what the apparently burdened party presumably received in exchange. Of course,
in the employment settings these presumptions seem heroic at best to many
observers. That is especially true here given the presence of public interests and
the proximity of non-waivable employee rights.
But we might put a little substantive meat on those formalistic bones by
pointing out that both arbitration and non-compete agreements are said to have
built-in benefits for employees as well as employers – not only some presumed
trade-off elsewhere in the employment contract but particular benefits that flow
from the agreement itself. They are touted as “win-win” propositions. Noncompete covenants are said to benefit employees by freeing employers to share
valuable information, making employees more productive and earning them a
higher wage during employment. Arbitration is said to be faster, cheaper, and
more accessible than litigation; employees may find it easier to get a hearing and
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even some relief.84 Of course, that would only explain why employees might
voluntarily agree to arbitrate an existing dispute. To show that employees benefit
from mandatory arbitration agreements requires a further showing that employee
access to arbitration depends on its being mandatory; that is, that employers will
only agree to arbitrate the cases that employees want to arbitrate if they can also
bind employees to arbitrate the cases that employees would prefer to litigate.85 In
other words, the claim must be that these agreements – and this is true of both
arbitration agreements and non-competes – benefit employees as well as
employers ex ante. At the time of enforcement, the advantage presumably runs to
the party seeking enforcement, almost invariably the employer, and against the
party seeking to litigate (or compete).
The supposed “win-win” potential of these agreements is an important part of
the case for allowing them in spite of the threat to employee rights and public
interests. If mandatory arbitration agreements and non-compete covenants can
benefit employees as well as employers, that would weigh in favor of allowing
them, subject to conditions that protect non-waivable employee rights and public
interests, instead of banning them altogether. It remains to consider whether some
public interest might weigh in favor of allowing these agreements (thus offsetting
or outweighing the public interest on the other side).
Public interests. The only societal benefits that would add to the case in
favor of non-competes or arbitration agreements would be those that are external
to the parties; for the legitimate benefits to employers and employees are already
being counted. In the case of non-competes, it is possible that employers’ greater
willingness to expose employees to valuable information yields external benefits
beyond the economic benefits to employees and employers.86 But those benefits
are not likely to be large or to outweigh the recognized public interest in
economic competition that weighs against these agreements.
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In the case of arbitration, the FAA has been held to embody a “liberal federal
policy favoring arbitration agreements.”87 To the extent that policy is based on
the perceived ex ante benefits to the parties alone, it adds nothing to our ledger of
costs and benefits. But arbitration presumably does reduce the burden on public
courts and judges’ time, the costs of which are clearly borne by the public. It is
unclear how much weight we can assign to the public cost of adjudicating rights
under public law; that is what courts and judges are there for, after all. And that is
the price we pay for the public benefits of judicial resolution – published
decisions, precedent, and reinforcement of public norms. The contest between the
public benefits and the public costs of arbitral resolution might seem to be at best
a toss-up; but it has been officially decided in favor of arbitration (where the
parties have “agreed” to it). Even so, it seems we will not miss much if we ignore
any external public benefits from these agreements and limit ourselves to the
claimed benefits to employees and employers.
So the single weighty justification for allowing these agreements is that they
can serve the legitimate interests of both employees and employers. But
employers will be tempted to overreach in both cases, and to overreach in ways
that imperil inalienable employee rights, important public interests, or both.
Without fairly strict legal regulation of these agreements, employees will not get
the benefits that justify allowing these agreements, and they risk losing rights that
are supposed to be insulated from contractual waiver. At least in principle, the
hybrid solution of conditionally waivable rights provides a vehicle for realizing
the mutual benefits of these agreements while guarding against their dangers.
III. Evaluating the Law of Non-Compete Covenants and Mandatory
Arbitration Agreements
So conditionally waivable rights can provide a better resolution than either
ordinary contract or mandatory rights to certain problems within the employment
relationship. That does not mean, of course, that the law as it stands achieves this
happy result. But it does tells us something about what the conditions for waiver
ought to be, and ultimately about when employee rights ought to be conditionally
waivable. The foregoing discussion suggests four criteria by which we can
evaluate the law governing arbitration and non-compete agreements:
First, the law must protect the non-waivable employee rights that are at stake
in these agreements. If the law cannot reliably protect those inalienable employee
rights, then the case for allowing these agreements collapses. Unfortunately, it
may often be hard to judge whether employee rights are secure or not. At what
point does a set of limitations on what the employee can do after termination
significantly burden the right to quit? At what point do limitations on discovery
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in arbitration impinge on the vindication of the underlying substantive rights? Yet
however difficult it may be to apply this principle, it must be paramount.
Second, the law must protect the public interest at stake in these agreements
where that interest goes beyond the protection of inalienable employee rights.
Distinctly public interests that are external to the parties may call for additional
conditions that are not necessary for the protection of employee rights alone.
Third, the law should insure that agreements advance only the legitimate and
not the illegitimate aims of employers. To some degree this replicates the goals
of protecting employees’ non-waivable rights and the public interest. But scrutiny
of employer aims may reinforce that protection, for some provisions may betray
an illegitimate motive more clearly than they threaten an impermissible result.
Finally, the law should operate so as to foster self-policing by employers in
drafting these agreements. It should give clear guidance about what is and is not
permissible, and should deter employers from overreaching, not only in the
agreements that come before courts but in the many more agreements that do not.
Employers must be discouraged from taking a gamble that they will stay below
the judicial radar, for agreements that are onerous to employees may (and may be
intended to) deter employees from doing what they are entitled to do – quitting
and competing, or litigating – and from thus testing the agreement’s validity.
An additional objective might be to insure that these agreements do indeed
secure benefits to employees as well as to employers ex ante. But that is an
objective that may be best pursued indirectly. It may be that agreements that do
not impair employees’ inalienable rights or the public interest, and that betray no
illegitimate employer objective – i.e., agreements that meet the first three criteria
– can generally be presumed to produce mutual gains.
A. Assessing the Law of Non-Compete Agreements
The conditions to which non-compete covenants are subject vary from state
to state, as noted above, and can be roughly arrayed along a spectrum from
California, which prohibits nearly all post-employment restraints on competition,
to the “strict scrutiny” states, to the more deferential “rule of reason” states. The
foregoing dissection of the underpinnings of conditionally waivable rights
suggests that the latter, more lax position is misguided. These agreements are not
ordinary contracts because they risk impairing fundamental non-waivable
employee rights (as well as public interests); most importantly they risk impairing
the employee’s inalienable right to quit her current employment. “Strict scrutiny”
does a better job at protecting the inalienable right to quit that is potentially
imperiled by a non-compete agreement.
Strict scrutiny need not be fatal in fact, but sometimes it should be. In
particular, any agreement that so restricts the employee’s future employment
options as to effectively bond the employee to the current employer should be
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invalid; and courts have so held.88 That should be true even if the agreement is
necessary to protect employer rights, such as trade secrets. Fortunately, it will be
rare to encounter an agreement that is both so onerous to the employee and yet
necessary to the employer (especially given the availability of less restrictive
means of protecting trade secrets). But the point is worth underscoring:
Employer trade secrets are not inalienable; they do not go to the core of
personhood and self-ownership as does the freedom to quit one’s job, and they
might have to give way.
The strict scrutiny approach responds to at least the first three conditions set
out above: It protects inalienable employee rights against indirect waiver; it
protects the public interest in competition; and it guards against employers’ sub
rosa pursuit of illegitimate ends. In other words, it does in the arena of noncompetes what its constitutional analogue does in protecting fundamental rights
and suspect classes. The non-competes that pass muster under strict scrutiny are
also likely to be those that benefit employees as well as employers ex ante: if a
non-compete is genuinely necessary to protect an employer’s trade secrets (and
does not unduly burden the employee’s freedom to quit and work elsewhere), then
it presumably frees the employer to share valuable secrets with the employee that
it would not otherwise agree to share (or for which it would otherwise exact a
high price from the employee to do so).
The last condition – establishing clear guidance and deterring employers
from overreaching – requires more attention. Clear guidance in particular has
been lacking in the law of non-compete covenants. That is largely because the
existence of a legitimate interest and the necessity of the restraints imposed by a
non-compete are unavoidably peculiar to the particular employer, employee, and
job at issue. So the law consists of standards that are relatively easy to formulate
but difficult to apply predictably in particular cases.89 That has made the law of
non-competes a source of rampant discontent.90 Tightening up the standards, as
recommended here, might seem to do little to increase predictability; yet raising
the bar for validity would reduce the number of arguably valid covenants and
potentially the number of disputes. At the extreme, California employers face
little uncertainty about the validity of non-compete covenants.
Still, whatever standard would be applied in court, some overbroad
agreements may escape scrutiny by discouraging employees from quitting and
testing their validity. As suggested above, the problem of overreaching under the
radar is exacerbated by courts’ willingness to sever offending provisions rather
than voiding the whole agreement: For the employer who seeks to impose the
widest restrictions possible, why not take a chance and overstep the bounds of the
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law? If courts instead set a relatively low threshold for voiding the agreement –
say, an agreement that is substantially overbroad under existing law – then
employers and their counsel will have to play it safe, and forego provisions that
might be viewed as too onerous by a court. Under this regime, some employees
who could be subject to a valid non-compete will escape post-employment
restraints altogether; their freedom to compete is the penalty that deters employers
from imposing overbroad non-competes that purport to prohibit employees from
competing in ways they are entitled to do.91
Another indirect check on employer overreaching may be found in the law of
wrongful discharge, at least for the few employees who recognize an overbroad
covenant up front: The law should protect an employee who is fired for refusing
to sign an overbroad non-compete. California law does so.92 Other courts have
refused to do so.93 But it is hard to fathom why the law would allow the employer
to fire (or threaten to fire) an employee for refusing to sign an illegally overbroad
non-compete agreement. This use of employment at will offends public policy
much like the discharge of an employee for refusing to violate the law or for filing
a workers’ compensation claim. Those classic and widely-accepted public policy
exceptions to employment at will have cleared a path for enforcing the legal
conditions on waiver of the right to compete in the rare case of the employee who
demurs.
The recommended “strict scrutiny” approach to non-compete agreements –
roughly what prevails in California and, at least until recently, Texas – takes away
from employers some contractual tools for protecting legitimate interests that do
not rise to the level of property rights. For those who worry that the economy will
suffer if employers cannot reliably protect their interest in the valuable knowledge
that their employees accumulate, it is worth pointing out that Texas and California
are home to the two most vibrant concentrations of high-tech industry, in which
the knowledge inside employees’ heads accounts for a very large share of firm
value. Some scholars have argued that the very weakness of employer’s property
and contract rights – limited protection of trade secrets and restrictions on noncompete covenants – is a significant factor in those regional success stories.94
Indeed, those accounts suggest that non-compete covenants not only threaten the
general public interest in competition but generate a collective action problem
among firms, at least in some industries and regions. In Ronald Gilson’s words,
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“[w]hile it would be in the interest of [a] region’s firms collectively to facilitate
employee mobility even at the expense of diluting the intellectual property of
individual firms, it will be in the interest of any individual firm to impede the
mobility of its own employees.”95 A very restrictive legal approach to noncompete covenants, as exists in California, may solve that collective action
problem and help facilitate the spillover of employee knowledge and the vibrancy
of the local economy through mobility.
Employers faced with a tight restritions on non-competes may seek other
means of protecting valuable information and relationships. Some of those, such
as no-solicitation agreements, impose lower costs on the employee and the public
and run into a much less hostile reception in the courts. Employers looking
beyond those devices may consider borrowing from the British tradition of
“garden leave” agreements, which have begun to take root in the U.S.96 In a
garden leave agreement, the employee agrees to give notice some months prior to
departure – say, six months – during which period the employer must pay the
employee’s salary but may choose not to assign any duties, and in any event may
prevent the employee from working elsewhere. The employer gets the same
protection as a like period of “non-competition,” but must bear the primary
economic burden itself rather than casting it on the employee. Employees’ postemployment activities are still restricted; some opportunities may dry up and
some employee knowledge may grow stale during the period of enforced idleness.
But the garden leave concept has the virtue of forcing employers to internalize the
primary cost of restrictions on employees’ post-employment activities, and thus to
think twice about whether and how long it is willing to do so.
That virtue suggests another way to promote self-policing by employers:
Perhaps an additional condition for the enforcement of a non-compete should be
the employer’s willingness to continue the employee’s salary for the period of
enforced idleness – a kind of mandatory garden-leave provision.97 Proponents of
non-competes may be willing to presume that the employee has already earned a
premium to compensate for the non-compete restrictions; if that is true, that
premium would presumably be reduced in light of the possible future garden
leave obligation. But a garden leave provision would induce the employer to
reassess the value of the non-compete at the point at which it became operative,
and to bear the primary cost that enforcement imposes on the employee.
B. Assessing the Law of Mandatory Arbitration
In non-compete covenants, only a few variables are usually in play:
primarily the nature of the employer’s interest in non-competition, and the scope
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– temporal, geographic, and occupational – of the ban on competition. Many
more variables are in play in mandatory arbitration agreements, which effectively
set out, in more or less detail, an alternate forum, decisionmaker, and set of rules
to replace the default system of courts, judges, and rules of civil procedure. So it
is impossible to devise a formula, akin to the “strict scrutiny” standard suggested
above, to resolve disputes over the validity of these agreements.
On the other hand, the law of arbitration may lend itself to greater
determinacy down the line, for the conditions on enforcement of arbitration
agreements do not need to be tailored to particular circumstances on a case-bycase basis, as do the conditions on enforcement of non-competes. All employers
are entitled to seek arbitration of future employment disputes; no threshold
showing of special need is required. And the conditions on enforceability are
largely drawn from fixed features of external law and from principles of fair
adjudication that are independent of the particular parties or dispute. So it should
be possible to devise a set of rules that makes the enforceability of a particular
agreement quite predictable ex ante.98 In the relatively short period since Gilmer,
the law has not yet generated those settled rules. But there is more reason to hope
that this will happen in the case of arbitration agreements than in the case of noncompete covenants.
Given the range of potential controversies, my strategy here will be to show
how the criteria identified above might help to resolve some major issues and
perhaps generate some rules along the way. While leaving untouched many
controversies in the modern law of employment arbitration, I hope to show how
the foregoing analysis might guide their resolution.
The first and most important criterion is that these agreements preserve the
non-waivable employee rights that are at stake – in this case the employees’
underlying substantive legal rights. The Supreme Court has said that arbitration
agreements are valid (as to statutory claims) only “so long as the prospective
litigant effectively may vindicate [his or her] statutory cause of action in the
arbitral forum.”99 That condition is most obviously violated by provisions that
explicitly bar rights or remedies that external law allows. And indeed, courts
have invalidated provisions barring punitive damages where they would be
available in court; requiring each party to bear its own attorney fees where the
statute awards attorney fees to prevailing plaintiffs; and capping damages below
the level provided by the relevant statute. This can fairly be called a rule:
arbitration agreements may not waive substantive rights and remedies but only the
judicial forum (and some of the procedural perquisites of that forum).
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But the last parenthetical concession exposes the soft underbelly of this
simple command: When do procedural provisions – for example, limited
discovery, time limits, a ban on aggregation of claims – amount to an
impermissible denial or waiver of the substantive rights at stake? And when are
they part of the permissible tradeoff that arbitration entails and that the Supreme
Court has blessed?
Some procedural provisions may operate to block adjudication. Consider, for
example, the increasingly prevalent provisions barring aggregate claims or class
actions either within arbitration or outside of it by signatory employees. For
many employment claims, especially those based on discharge, this provision will
have little impact, either because the claims are not suitable for aggregate
treatment or because they are in any event viable as individual claims.100 But a
ban on aggregate actions may doom some otherwise viable claims; that is
especially likely with claims under the wage and hour laws.
Consider, for example, a challenge to employer policies that exact several
minutes per day of work from employees “off the clock” and without pay. Such
policies may deprive hundreds or thousands of employees of a fraction of the pay
to which they are entitled – perhaps $2000 or $3000 each over a few years. That
is not a trivial amount for the average worker, but it is surely less than the cost of
adjudication even in a lower-cost arbitral forum. Each individual has a “negative
value claim” that is very unlikely to be brought.101 But the whole class of affected
employees may have a perfectly viable aggregate claim. A class action waiver
provision, as applied to such claims, would amount to a waiver of the substantive
claim itself.102 Let us be clear on what this means: For employees who are bound
by a class action waiver, an employer has a virtual free pass to engage in these
illegal practices, and to skim thousands or millions of dollars off their employees’
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paychecks, with virtually no worries about liability.103 Where a class action
waiver, or any other procedural hurdle to adjudication, effectively insulates the
employer from liability altogether, it simply nullifies employment protections that
are enforced primarily through private rights of action.
Indeed, an arbitration agreement’s ban on class or aggregate claims arguably
suggests an illegitimate purpose on the employer’s part. Because aggregation
almost only occurs when it is a more cost-efficient way to process certain
substantive claims – not only more efficient than individual litigation but usually
more efficient than individual arbitration as well – a ban on aggregation suggests
that the employer’s aim is not to reduce the cost of the adjudication process but to
escape some liabilities altogether. Both the effect of negating some non-waivable
employee rights and the apparent purpose of foreclosing some meritorious claims
altogether condemn class action waiver clauses.
This is not the place for a review of every procedural quirk – short filing
deadlines, high arbitrator fees, or such – that might operate to block employees’
ability to vindicate substantive rights. But the point is to place that precise
question at the center of the inquiry. The trick is to figure out how do that without
resorting to case-by-case application of this standard to each agreement, for the
potential mutual gains from a more efficient and accessible arbitral forum would
be quickly consumed by frequent and unpredictable resort to judicial review.
By that measure, the Supreme Court failed when it provisionally resolved the
roiling controversy over allocation of arbitrator fees by requiring that fees charged
to plaintiffs not be “prohibitively expensive,” apparently in light of the amount at
stake and the plaintiff’s ability to pay in the particular case.104 That is a
supremely unhelpful approach to employers, employees, and lower courts
evaluating the lawfulness of any particular fee scheme. By contrast, a rule that
plaintiffs cannot be required to pay arbitrator fees in excess of the court fees they
would have to pay to litigate would vindicate the basic principle – no
unreasonable hurdles to adjudication of non-waivable rights claims – yet be
applicable in a predictable and straightforward way.
Another variation on the problem of procedures that affect substantive rights
is the problem of biased decisionmakers – or, more to the point, procedures that
permit employers to choose decisionmakers that favor them. Some critics
contend that employers’ “repeat player” status gives them a built-in advantage
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with arbitrators who hope for repeat business. Efforts to verify the repeat-player
advantage empirically have been equivocal at best. But employers’ repeat-player
status does induce them to invest in writing favorable agreements (to the extent
the law allows them to do so). Some employers have sought to improve their
odds by skewing the selection of arbitrators, either by limiting the pool of
arbitrators to those likely to favor them or by tilting the selection process in their
own favor. The widely-noted Hooters case in the Fourth Circuit provides an
example of such a procedure and its inauspicious judicial reception.
Courts sometimes view the problem of biased arbitration procedures, as well
as the problems of barriers to adjudication, through the lens of unconscionability
doctrine. But the real problem is that binding employees to a biased arbitral
forum effectively amounts to securing a waiver of non-waivable substantive
rights. (It also betrays an illegitimate purpose on the part of the employer to
shield itself from liability for future conduct.) It matters a great deal whether a
problem like this is analyzed through the lens of unconscionability or of “effective
vindication” of substantive rights. That is because, in many states, a contract is
not void unless it is both procedurally unconscionable – secured under conditions
of adhesion by a party with superior bargaining power – and substantively
unconscionable – unduly oppressive or unfair in its terms.105 Provisions that skew
the choice of arbitrators toward the employer or that create hurdles to adjudication
may be substantively unconscionable; but under the two-pronged test of
unconscionability the agreement could nonetheless stand. It is thus essential that
courts ask independently whether the agreement contains provisions that threaten
the effective vindication of the substantive rights at issue; such an agreement
amounts to a waiver of non-waivable rights, and should be invalid even if the
employee voluntarily agreed to it.
That is what the California Supreme Court did in the Armendariz decision.
Recognizing that “an arbitration agreement cannot be made to serve as a vehicle
for the waiver of [non-waivable] statutory rights,”106 the court set out five
“minimum requirements for [a lawful] mandatory arbitration agreement”: (1)
neutral arbitrators; (2) more than minimal discovery; (3) a written award; (4) all
relief that would be available in court; and (5) no unreasonable costs or fees as a
condition of access to the arbitral forum.107 Only after finding that those
“minimum requirements” were met did the court turn to the additional constraints
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that “unconscionability” doctrine imposes on contracts of all kinds.108 The first
step is essential, given the primacy of protecting employees’ substantive nonwaivable rights.
The Ninth Circuit, however, muddied the waters in a pair of decisions that
purported to follow Armendariz. In Circuit City v. Adams, on remand from the
Supreme Court, the court skipped the first step and proceeded straight to the
question of unconscionability.109 Because the agreement was presented as a
condition of employment, it was procedurally unconscionable under Armendariz.
Because it contained a number of provisions that added up to “a thumb on Circuit
City’s side of the scale should an employment dispute ever arise,” the agreement
was substantively unconscionable and invalid. It did not matter in that case that
the agreement would also have failed the minimum requirements of Armendariz
for waiver of the right to litigate statutory claims. But in another Circuit City case
a few weeks later, the other shoe dropped: An agreement with the same
substantively unfair provisions was not void because it was not procedurally
unconscionable: Employees had “a meaningful choice not to participate in the
program,” a “genuine possibility to opt-out of the arbitration.”110 The court thus
enforced an agreement that effectively, albeit more voluntarily, waived the right
to a fair adjudication of non-waivable rights.111 That is a mistake.
The mistake of using unconscionability as the sole framework for judging the
fairness of arbitration agreements is greatly magnified in those jurisdictions that
find no procedural unconscionability in agreements imposed as a take-it-or-leaveit condition of employment.112 In those jurisdictions, unconscionability doctrine
poses no bar to employees being required as a condition of employment to waive
their right to a fair adjudicatory process for future statutory claims. An agreement
that impairs the effective vindication of non-waivable statutory rights – whether
by limiting remedies, unduly constraining access to the forum, or skewing the
decisionmaking process – is invalid whether the contract was one of adhesion or
one to which the employee agreed “voluntarily.” Recognizing this is the linchpin
to meeting the first and most important objective set out above.
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The second objective is protection of the public interest, specifically its
interest in what we may call the “publicness” of adjudication: accountability, the
development of the law through precedent, and the transparency of the
adjudicatory process and resulting decisions. That public interest is necessarily
compromised by the shift from litigation to arbitration, and from publicly selected
judges to private arbitrators. That might have been a reason for rejecting
mandatory arbitration of statutory claims altogether. But the Supreme Court has
held that the tradeoff of publicness that is built into the choice of arbitration is
contemplated by the FAA and is permissible even in the core public law arena of
antidiscrimination law. Let us take note of this concern, but then proceed to ask
how the law might salvage a degree of publicness even within the regime of
mandatory arbitration.113
A modicum of publicness might be preserved, for example, through judicial
review of arbitration awards and the issuance of written, reviewable arbitration
awards. The standard of judicial review of arbitration awards has traditionally
been very narrow, and the Supreme Court has shown little interest thus far in
expanding it.114 Without delving further into the issue of judicial review of
arbitration awards, I will only point out that the conditions imposed on the
validity of mandatory arbitration agreements could and should be designed to
protect the public interest in transparency and consistency in the articulation and
enforcement of statutory rights.
The third objective set out above seeks to insure that arbitration agreements
advance only the legitimate and not the illegitimate aims of employers. The
employer’s legitimate aim is to minimize the cost of resolving disputes – not the
direct costs of liability, but the process costs. By most accounts, those process
costs – which include lost work time, attorney fees and other litigation costs, and
the more intangible costs of delayed resolution and internal friction – are lower in
arbitration than in litigation. Some provisions are obviously designed to reduce
costs, and should be struck only if they impede effective vindication of
113
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employees’ substantive rights. But provisions that might handicap plaintiffs and
that do not appear to reduce process costs – e.g., a class action waiver – should be
highly suspect, for they may betray an illegitimate motive. Such a provision
should trigger close scrutiny of the agreement’s overall fairness even if it does not
not handicap the plaintiff in a particular case.
I have posited, finally, that the law should aim to set clear criteria of validity
and should operate so as to deter employers from overreaching and imposing
provisions that are invalid but that discourage employees from litigating and
testing the agreement’s validity. On the aim for clarity, I recognize that the
multiple criteria set out here for the validity of arbitration agreements may
exacerbate the problem; a lax standard may be easier to apply and yield more
predictable outcomes. Having explained the need for these criteria, I can add
little but to reiterate the aspiration to derive rules out of these standards, wherever
possible, to deal with recurring issues.
On the need to deter overreaching, the problem is parallel to that with noncompete covenants: An invalid agreement can do its dirty work without ever
getting before a court. In this case, an unfair arbitration agreement may deter the
employee from suing (or deter attorneys from suing on his behalf) by putting the
employee to a choice between arbitrating under the unfair process or challenging
it in court at significantly added cost.
Some of the solutions suggested for non-competes work for arbitration
agreements as well. First, if employers face the prospect that offending
provisions are likely to lead a court to void the whole agreement rather than
merely edit or sever the provisions, the employer will have to police itself and
avoid overreaching, lest it lose the entire benefit that it could have secured
through a valid agreement. If the court’s standard response to an invalid clause is
to sever or “blue pencil” it, the employer has much less incentive to police itself.
Second, as in the non-compete setting, it should be unlawful – a wrongful
discharge in violation of public policy – to fire an employee for refusing to sign
an invalid arbitration agreement.115 Few employees will have the knowledge and
fortitude to refuse to sign such an agreement; but those who do should not be
faced with discharge, and those who are fired should have a remedy in tort to
discourage employers from thus abusing their power under employment at will.
Another way to promote self-policing by employers would be to treat
arbitration agreements that are one-sided – that cover employee claims but not
employer claims, such as those based on appropriation of trade secrets or breach
of non-compete covenants – as at least suspect. Call it the “good for the goose –
good for the gander” principle. Some courts have characterized one-sided
115

The public policy lies both in the underlying legal protections that are threatened by an
unfair arbitration agreement, and in the public policy of fair adjudication of existing rights.

40

agreements as lacking consideration or mutuality. But the real problem is that
when the employer excludes its own future claims from coverage of an agreement
that it drafts unilaterally, it has too little incentive to create a fair and adequate
arbitral process, and may be tempted to interpose unreasonable hurdles to
meaningful adjudication (e.g., very short filing deadlines or sharply curtailed
discovery). Those flaws might be corrected by a reviewing court, but only if the
employee challenges the agreement. By contrast, an agreement that covers
employer claims contains some built-in incentive for self-policing: Employers
who contemplate the possibility of arbitrating claims against employees or exemployees will have an incentive at least to designate a competent tribunal
without unreasonable hurdles to adjudication. Of course they will in that case
have a greater incentive to skew the decisionmaking process in their own favor if
they can; there must be other mechanisms to reach that kind of abuse.
Agreements that pass muster under all four criteria – in particular those under
which employees can effectively vindicate their substantive non-waivable rights
and which advance only the legitimate and not the illegitimate aims of the
employer – should be those that secure benefits to employees as well as to
employers ex ante. It is controversial among employee advocates to concede that
any pre-dispute arbitration agreement can secure benefits to employees. But a fair
agreement that speeds the resolution of disputes at a lower cost – one that meets
the first three requirements – will allow more employees to get a prompt and fair
adjudication of their claims. Indeed, evidence is mounting that arbitrators rule for
employees more often than courts do (though in smaller amounts). The subset of
would-be complainants whose claims are strong enough and lucrative enough to
attract a lawyer and to be worth litigating will lose much of the leverage that
comes from the threat of a public jury trial. That is a trade-off that plaintiffs’
attorneys vigorously resist but that might better serve employees as a group.116
Indeed, as the law of arbitration has curbed some of the worst abuses, and the
pool of employment arbitrators has become more educated and diverse, some
observers have begun to question whether arbitration agreements actually produce
net gains for employers, or whether the reduced cost of each case is outweighed
116
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by the greater number of cases brought.117 That equivocation should be mildly
reassuring about the fairness of the arbitration bargain. A few years ago, when
arbitration agreements were sweeping the country, and their adoption appeared to
be a “no-brainer” for employers, it was hard to credit claims of the reciprocal
advantages of arbitration for employees. Now that some employers are
questioning whether they gain from mandatory arbitration, it is easier to believe
that employees do gain something. It also seems less likely that arbitration will
completely supplant litigation, public trials, and judicial involvement in the
development of employment law.
The right to litigate future employment claims, like the right to compete with
one’s employer post-employment, is waivable largely because of the potential
mutual benefits of the arbitral forum. But that right is only conditionally waivable
primarily because of the importance of protecting the non-waivable employee
rights that would be at risk under the regime of ordinary contract. Once the
reasons for conditional waivability are better understood, as I have sought to
make them here, they give some critical purchase on the law that governs both
mandatory arbitration agreements and non-compete covenants.
C. A Closing Word on Conditional Waivability
Up to now I have put to use the concept of conditional waivability while
putting to one side questions about whether the concept aptly captures the nature
and structure of the law governing arbitration agreements and non-compete
covenants. By and large, I will leave it to the reader to judge whether the concept
of conditional waivability proves useful in recognizing common problems and
common solutions in the two areas. But a few more words may be in order.
It should now be clear that there are deep congruences between the two
bodies of law. In both cases, waivable and non-waivable employee entitlements
are intertwined somehow, and need sorting out. It may be less clear whether
“conditional waivability” is the the best characterization of this intertwining of
entitlements, for one might well describe the two bodies of law differently. The
right to compete may be seen as a partially waivable right, and the law governing
non-compete covenants as identifying the line between what is waivable and what
is not. The right at stake in arbitration might be described not as a right to litigate
future claims but as a non-waivable right to a fair adjudicatory process, the
contours of which are being worked out through the law of arbitration.
But what the concept of conditional waivability does usefully do, I believe, is
to focus attention on the conditions that the law imposes on these two discrete and
rather common sorts of agreements: What are the conditions of validity, where do
they come from, what are they accomplishing, and what happens if they are
violated? The specific answers to those questions obviously depend on the
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differing rights and interests at stake in the two cases. But the common analytical
framework helps to frame a common set of questions in the two cases, and
encourages us to try out lessons learned in one domain in the other.
IV. Extending the Domain of Conditionally Waivable Rights: Preliminary
Thoughts
Let us now switch to a wider-angle lens and ask whether conditional
waivability might be of broader use within the law of employment. Of course the
structure of conditional waivability could be adapted to a wide variety of
entitlements. Some entitlements that are currently in the general domain of
contract – entitlements that employees have only if the contract so provides, either
affirmatively or by a default rule – might be shifted to the employee but made
conditionally waivable. Some rights that are currently waivable might be fortified
by making them conditionally waivable. Or some employee rights that are
currently non-waivable might be made waivable under appropriate conditions.
The question is when it might make sense to do so.
One lesson of the foregoing exercise is that conditional waivability tends to
be complex and costly to administer – not more costly than mandatory rights,
perhaps, but certainly more costly than ordinary contract terms, which come with
a strong presumption of validity. So whether it makes sense to move toward
conditional waivability in any particular case depends partly on solving that
problem: Can conditions be made reasonably clear and predictable, and can the
law effectively induce employers to police themselves in the formation of
agreements? If not, conditional waivability may make sense only in rare
circumstances in which the relevant rights and interests are aligned much as they
are in the case of non-competes and arbitration agreements. If the domain of
conditional waivability is defined by a convergence of all of the shared features
that have been identified in those two cases, then it may be very limited. In
particular, the distinctive pairing of rights observed in both cases – one right
supplying essential support to an adjacent non-waivable right – may be rare in
existing law and hard to reproduce even if we relax the constraint of existing law.
On the other hand, if we can solve the problem of cost and complexity, then
conditional waivability could prove to be widely useful. For the distinctive virtue
of conditional waivability is that it allows for the pursuit of public values within
the flexible format of private contract. Ordinary contract is said to afford the
parties optimal freedom to pursue their own preferences and to reach efficient
bargains. But in the employment context, doubts about the contractual paradigm
have often won the day when it has run up against cherished public values or
goals. Current law reflects a broad consensus that some rights of employees must
be fortified against the give-and-take – and especially the take – of ordinary
contractual bargaining. Conditional waivability fortifies employee rights without
foreclosing mutually beneficial trades. It allows the parties to bargain within
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publicly-constrained channels toward publicly-sanctioned ends in light of private
and particular needs and interests.
With that kind of recommendation, the potential domain of conditionally
waivable rights may appear vast indeed. That is particularly true in light of
growing doubts about the ability of uniform mandates and command-and-control
regulatory structures to protect employees interests in the face of boundariless
global competition, organizational instability, rapidly changing technology, and
firms’ incessant demands for flexibility. For some entitlements, a mechanism that
allows bargaining within publicly-constrained channels under some kind of public
oversight might be a way to mitigate the inflexibility of mandates without giving
up on the promotion of public norms.118 What follows here is merely suggestive.
Conditionally-waivable rights could be created from either end of the rightscontract spectrum. Such rights might be carved out of what is now the domain of
contract. One obvious possibility is job security, which employees in the U.S. can
now secure only by some form of contract – individual or collective, express or
implied, negotiated bilaterally or conferred unilaterally by official policy. That is
in striking contrast with mandatory unjust dismissal protections in nearly all other
developed nations. Commentators have proposed switching to a default principle
of “good cause” dismissal to reflect widespread employee beliefs and bargaining
impediments;119 but most employers are already a step ahead, having reasserted
their power to discharge at will through express disclaimer clauses. One might
construct instead a legal right to job security that can be waived under specified
conditions.120 For example, a waiver of job security might be upheld where it
came with some combination of severance pay and relocation and retraining
benefits.121 The idea would be to impose conditions that gave employees some of
the economic security and employability that job security does (or did in the
halcyon days of “lifetime employment”), while affording more flexibility to
employers who need it and are willing to pay for it.122
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Other employment benefits that are currently available only by contract
might be made into conditionally waivable employee entitlements. Employees
might, for example, be granted a statutory right to health benefits that is waivable
under conditions that ensure that the employee has adequate alternative coverage,
public or private.123 A conditionally-waivable employee right to health care
coverage may be a distant second-best alternative to a universal health care
guarantee, but it might also be a more politically viable step in that direction.
Conditional waivability can also be imposed on rights that are otherwise
freely waivable (or are subject to “knowing and voluntary” but otherwise
unconstrained waiver). That is essentially what Congress did to claims under the
Age Discrimination in Employment Act (ADEA) in enacting the Older Workers’
Benefits Protection Act (OWBPA): A valid waiver of an existing ADEA claim
must be for consideration “in addition to anything of value to which the
[employee] is already entitled,” such as normal severance pay; and it must be
preceded by disclosure of information about the triggering event and time to
consult with an attorney.124 Existing legal claims, unlike future claims, are
inevitably settlable, and almost necessarily waivable. But the OWBPA seeks to
insure that employees have some idea of what they might be giving up and that
they get something in exchange.125 The OWBPA might serve as a useful legal
template for regulating the waiver of other existing employment claims. Indeed,
in practice, the OWBPA is serving as a broader template: Because ADEA claims
may be included in the single broad waiver that employers often seek from
employees at the time of severance, employers are well advised to, and often do,
follow the relatively stringent statutory standards of the OWBPA.126
Finally, some employee rights that are currently non-waivable might be made
waivable under appropriate conditions. The key would be to identify nonwaivable rights that are not essential to personhood and citizenship in a free
with a willingness to enforce contractual liquidated damages provisions. The advantage of a
conditionally waivable right, if any, would lie in the ability to customize the conditions – e.g., by
the provision of employability benefits – beyond what standard remedial options permit.
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There is an analogous logic to some state “pay-or-play” laws, which require covered
employers either to offer health coverage to their employees at a reasonable rate or to pay into a
public fund that provides a default system of health insurance. Much would turn on the definition
of “employee.” A broad definition of “employee” would create many “joint employer” liabilities
– e.g., between the nominal employer and the user of temporary workers, or between
manufacturers and suppliers in a production chain. Joint employers could then bargain over who
will provide and who will pay for required benefits.
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Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 626(f)(1)(A)-(H).
The “something” that they get in exchange through the requirement of additional
consideration is the only substantive condition; the other conditions are basically procedural. As
such, the OWBPA requirements only barely represent a form of conditional waivability as I have
defined it.
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society; that need not be universal to vindicate the underlying public objectives;
and that might be unduly rigid given the diversity of organizations and the
changing conditions they face. I will not venture here to fill out these broad
outlines with more than a few examples.
An example would be the right to the overtime premium (“time and a half”)
under the FLSA for hours in excess of forty per week. Some employees –
especially those with family responsibilities – might prefer compensatory time off
instead. Conditional waivability might be a way of satisfying those preferences
without simply dumping overtime rights into the free-for-all of the market. The
waiver of the overtime premium might be conditioned, for example, on “comp
time” accruing at the same time-and-a-half rate, and on some assurance of its
being available to meet employee and not just employer needs.127 In fact, the
FLSA allows precisely this tradeoff for some employees: Public employers are
permitted to give compensatory time off in lieu of overtime pay pursuant to an
individual or collectively-bargained agreement.128 So while most private sector
employees have a non-waivable statutory right to overtime pay, public employees
have a conditionally waivable right – a bargaining chip that they can trade for a
publicly-approved substitute benefit (comp time) that they may value more.
Many employee rights are non-waivable for sound reasons; some are
essential to human freedom and equal citizenship. At least the core of
antidiscrimination law is a prime candidate for continued non-waivability. But it
is important to note that, at the margins, antidiscrimination law has begun to
permit the tradeoff of some elements of liability in exchange for internal avenues
of relief (albeit not through the mechanism of contractual waiver, but through
judicially-crafted standards of liability and affirmative defenses). For example,
employers can escape liability for some harassment claims if they take reasonable
steps inside the workplace to prevent and redress harassment.129 Employers can
escape punitive damages under Title VII if they demonstrate a “good faith effort
to comply” with the law through internal procedures.130
These developments are controversial.131 But they do show that tradeoffs of
the sort that conditional waivability might permit are not unthinkable even in
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This would be an example of converting a non-waivable right into a conditionally waivable
right; but it might also be a mechanism for creating a conditionally waivable right out of what now
lies in the domain of contract. Salaried professional and managerial employees who fall within the
FLSA’s “white collar exemptions” currently have no right to the overtime premium. Allowing the
conditional waiver of overtime rights in favor of “comp time,” by satifying employer demands for
greater flexibility, might pave the way for extending overtime rights to some groups of employees
who are currently exempt.
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within the domain of antidiscrimination law. They also suggest a particular sort
of tradeoff – some elements of external liability in exchange for internal rights,
remedies, and procedures – that may further extend the usefulness of conditional
waivability. Many of the rights that external law confers on employees deliver far
less to employees than they cost employers, given the unwieldiness and burdens
of regulation and litigation. It may therefore be worth thinking of some employee
rights as potential leverage for the promotion of better forms of workplace
governance in which employees have a real voice. It is worth thinking, but it is
not worth doing unless the conditions and the mechanism for their enforcement
are at least as effective in protecting public goods and employee interests and no
more costly to enforce than the existing rights-enforcement regime. If that
challenge can be met, however, then some of the myriad employee rights might
be made partially and conditionally waivable to the end of promoting more
democratic workplace governance mechanisms that serve employees better than
the rights-litigation paradigm that has loomed so large in the law of employment.
In considering the extension of conditionally waivable rights to new areas, it
is worth recalling the several criteria proposed above for the valid waiver of the
right to compete and the right to litigate, for those same conditions might provide
useful guidance in crafting new conditionally waivable rights. Above all, the law
should protect any non-waivable employee rights that are at stake in these
agreements. Having now relaxed the fixed constraint of existing law on what is
non-waivable, I have introduced both more flexibility and greater risk into the
equation. Before making any non-waivable rights conditionally waivable, or even
partially so, we should consider carefully whether some core of the right should
remain non-waivable and shielded from effective waiver. I do not claim to have
set out the normative criteria that should guide this inquiry; I have only shown
why the inquiry is a crucial one.132
A major challenge in crafting any new conditionally waivable rights will be
making them reasonably administrable. We have seen that the structure of
conditional waivability may tend to promote complexity and indeterminacy: The
contractual form affords flexibility, and invites both experimentation and
opportunism; the legal conditions on validity allow for the promotion of public
norms, but also require effective oversight. Greater awareness of these built-in
difficulties, to which I hope to have contributed here, may allow policy- and
lawmakers to craft conditionally waivable rights that avoid those difficulties and
that secure benefits to employees as well as to employers.
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In addition, the substance and the form of conditional waivability should protect whatever
public interest is at stake in these agreements beyond the enforcement of employee rights; and it
should aim to insure that the agreements advance only the legitimate and not the illegitimate aims
of employers – “illegitimacy” being defined by reference to whatever inalienable employee rights
or public interests are at risk.
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Conclusion
Conditionally waivable rights in the employment setting present some
characteristic challenges and puzzles but also some distinctive virtues. A better
understanding of this hybrid form provides a useful critical vantagepoint from
which to assess the two primary examples of conditionally waivable rights in
existing employment law, and may point toward improvements in the law
governing both non-compete covenants and mandatory arbitration agreements. A
better understanding of conditional waivability may also point to a middle path
between the more familiar forms of employment law that brings flexibility to the
realization of employee rights and public values to the employment contract.
On the other hand, conditionally waivable rights are at best only a small part
of the solution to the simmering crisis of labor and employment law in an
increasingly globalized economic environment. The crisis lies in the
enfeeblement of familiar tools for the social control of labor market dynamics and
outcomes. The domain of collective bargaining has shrunk to well under onetenth of the private sector workforce. Command-and-control regulatory schemes
have come under attack from all sides, both for their rigidity and for their lax
enforcement and their loose grip on footloose firms. The vindication of rights
through litigation has proven both ineffectual for many employees and
burdensome to employers, and is being transformed and potentially weakened by
the move toward arbitration. New tools are needed to meet the needs of an
increasingly diverse and mobile workforce in an increasingly global, competitive,
and fast-changing market for goods and services, and in the increasingly volatile
organizations that compete in that market. The intriguing promise of conditional
waivability lies in its potential for enabling social control and the promotion of
public norms while reckoning with organizations’ need for flexibility.

48

