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Professor Robert Kaczorowski argues for an expansive originalist inter-
pretation of Congressional power under the Fourteenth Amendment. Before the
Civil War, Congress actually exercised, and the Supreme Court repeatedly
upheld, plenary Congressional power to enforce the constitutional rights of
slaveholders. After the Civil War, the framers of the Fourteenth Amendment
copied the antebellum statutes and exercised plenary power to enforce the
constitutional rights of all American citizens when they enacted the Civil
Rights Act of 1866 and then incorporated the Act into the Fourteenth
Amendment. The framers of the Fourteenth Amendment thereby exercised the
plenary power the Rehnquist Court claims the framers intended to exclude
from Congress. The framers also adopted the remedies to redress violations
of substantive constitutional rights the Court says the framers intended to re-
serve exclusively to the states. The Rehnquist Court’s Fourteenth Amendment
jurisprudence, contradicted by this history, is thus ripe for reevaluation.

If, indeed, the Constitution guarantees the right . .. the natural
inference certainly is, that the national government is clothed with
the appropriate authority and functions to enforce it. The fun-
damental principle, applicable to all cases of this sort, would seem
to be, that where the end is required, the means are given; and
where the duty is enjoined, the ability to perform it is contem-
plated to exist on the part of the functionaries to whom it is en-
trusted . ... The remark of Mr. Madison, in the Federalist, [sic]
(No. 43,) would seem in such cases to apply with peculiar force.
“A right (says he) implies a remedy; and where else would the
remedy be deposited, than where it is deposited by the Constitu-
tion?” meaning, as the context shows, in the government of the
United States.'
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INTRODUCTION

A forgotten but profoundly important fact of the nation’s constitu-
tional history is that the U.S. Congress exercised plenary power to enforce a
constitutionally recognized property right as early as 1793.> Congress
enacted civil remedies to redress violations of a slaveholder’s constitu-
tionally secured property right to recapture his runaway slaves.? The stat-
ute imposed a civil fine and tort damages on anyone who interfered with
the slaveholder’s constitutional right.* In 1842, the U.S. Supreme Court
unanimously affirmed Congress’s plenary remedial power as a “funda-
mental principle” of constitutional law in Prigg v. Pennsylvania.’ Justice
Story’s cited authority for this fundamental principle was McCulloch v.
Maryland, an opinion written by perhaps the greatest jurist to serve as
Chief Justice, John Marshall.® Chief Justice Marshall, in turn, derived
this “fundamental principle” from James Madison, whose Federalist 44
Marshall paraphrased, albeit without attribution.” Justice Story also relied
on Madison in recognizing Congress’s plenary remedial powers when he
quoted Madison’s Federalist 43 as authority for the “fundamental princi-
ple” that rights secured by the Constitution delegate to Congress plenary
power to enforce them.® Chief Justice Roger B. Taney concurred fully in
these views.’

According to the Supreme Court today, however, Congress’s power
to remedy the violation of constitutional rights is anything but plenary. In
City of Boerne v. Flores," the Rehnquist Court struck down the Religious
Freedom Restoration Act'' (RFRA) and held that Congress’s power to
enforce the rights secured by the Fourteenth Amendment is limited to
remedying state violations."”? According to the Court, the Fourteenth
Amendment does not delegate to Congress the power to define the rights
the Fourteenth Amendment secures, to enforce the rights themselves, or
even to determine what constitutes a state violation of Fourteenth Amend-
ment rights.'* Subsequently, in a later case, the Rehnquist Court struck down

2 See Act of Feb. 12, 1793, ch. 7, §§ 3—4, 1 Stat. 302-05 (repealed 1864).

3 See id.

4 See id.

> Prigg, 41 U.S. (16 Pet.) at 615.

¢ McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819).

7THE FEDERALIST No. 44, at 285 (James Madison) (Clinton Rossiter ed., 1961). Ex-
plaining the national government’s implied powers, Madison wrote: “No axiom is more
clearly established in law, or in reason, than that wherever the end is required, the means
are authorized; wherever a general power to do a thing is given, every particular power
necessary for doing it is included.” Id. at 285.

8 See THE FEDERALIST No. 43 (James Madison) (Clinton Rossiter ed., 1961).

¥ See Prigg, 41 U.S. (16 Pet.) at 626 (Taney, C.J., concurring in part and dissenting in
part).

10521 U.S. 507 (1997).

1142 U.S.C. § 2000bb (1994).

12 Boerne, 521 U.S. at 519.

13 See id. at 519-20.
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a provision of the Violence Against Women Act'* (VAWA) that imposed
civil liability on anyone who committed an act of physical violence against
a woman because of gender animus." Citing Boerne, the Court reasoned
that Congress’s remedial powers under the Fourteenth Amendment, lim-
ited as they are to correcting state violations of constitutional rights, do
not authorize Congress to create civil remedies and impose civil liability
against a private individual who violates another individual’s constitutional
rights.!®

The Rehnquist Court based its recent interpretations of Congress’s
Fourteenth Amendment remedial powers on its conception of the intent of
the Amendment’s framers. In striking down the RFRA in Boerne, the Court,
speaking through Justice Anthony Kennedy, held that the framers of the
Fourteenth Amendment intentionally limited Congress’s powers under the
Amendment to remedying state violations of the rights it secured.'” Ac-
cording to the Court, the framers intentionally refused to give Congress ple-
nary remedial powers, such as the authority to define Fourteenth Amendment
rights, to determine what constitutes a violation of these rights, and to re-
dress violations of Fourteenth Amendment rights committed by private
individuals.'® The framers refused to give such plenary power to Congress,
Justice Kennedy opined, because to do so would have given Congress “too
much legislative power at the expense of the existing constitutional struc-
ture . ... [and also would have given] Congress a power to intrude into
traditional areas of state responsibility, a power inconsistent with the fed-
eral design central to the Constitution.”"

It is clear that the Rehnquist Court has forgotten the Madisonian first
principles of American constitutionalism, as articulated by Chief Justices
Marshall and Taney and Justice Story, which recognized plenary congres-
sional power to enforce constitutional rights and to remedy their viola-
tion.” The Rehnquist Court also seems unaware of the congressional and

1442 U.S.C. § 13981 (1994).

15 See United States v. Morrison, 529 U.S. 598 (2000).

1o 1d.

17 See Boerne, 521 U.S. at 522.

18 See id.

191d. at 520-21.

20 Contrast Chief Justice Rehnquist’s statement of Madisonian first principles in United
States v. Lopez, in which he prefaced his analysis of Congress’s enumerated powers under
the Commerce Clause with a statement of “first principles” of constitutional federalism
and separation of powers:

We start with first principles. The Constitution creates a Federal Government of
enumerated powers. As James Madison wrote: The powers delegated by the pro-
posed Constitution to the federal government are few and defined. Those which
are to remain in the State governments are numerous and indefinite. This constitu-
tionally mandated division of authority was adopted by the Framers to ensure pro-
tection of our fundamental liberties. Just as the separation and independence of
the coordinate branches of the Federal Government serve to prevent the accumu-
lation of excessive power in any one branch, a healthy balance of power between
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judicial enforcement of slaveholders’ constitutionally secured property
rights from the nation’s founding through the Civil War. This oversight is
likely attributable to the constitutional right Congress enforced. For Ameri-
cans today, the ownership of another human being is morally repugnant
and inconceivable as a constitutionally secured right. Nevertheless, the
Founders secured this property right when they incorporated the Fugitive
Slave Clause in the Constitution.”! The founding generation enforced it
when the Second Congress, comprising many of the political leaders who
drafted and ratified the Constitution, enacted a statute in 1793 which con-
ferred on slave owners civil remedies comparable to the civil remedies
that the Rehnquist Court held Congress was not authorized to enact for
the enforcement of Fourteenth Amendment rights.?? In 1850, Congress again
legislated to enforce slaveholders’ constitutionally secured property right
in their slaves, adopting additional remedies and an elaborate federal en-
forcement structure that required federal officials to enforce the statute on
penalty of a civil fine payable to the owners of the fugitive slaves, and im-
posed civil damages and criminal penalties on any party who interfered with
the recapture or aided the escape of runaway slaves.”® The United States
Supreme Court, every lower federal court, and, with only one exception,
every state appellate court presented with the issue upheld the constitu-
tionality of these statutes and Congress’s plenary power to enact them.?

the States and the Federal Government will reduce the risk of tyranny and abuse
from either front.

514 U.S. 549, 552 (1995) (citations and internal quotations omitted). The Court held that
even Congress’s expressly delegated powers, such as its power to regulate interstate com-
merce, are not plenary and that Congress must exercise all of its powers, both enumerated
and implied, subject to “judicially enforceable outer limits” because “it was the Judiciary’s
duty ‘to say what the law is.”” Id. at 566 (quoting Marbury v. Madison, 5 U.S. (1 Cranch)
137, 177 (1803)). The Court thus subordinated Congress to the Supreme Court and estab-
lished that Congress must exercise its legislative powers subject to the Supreme Court’s
supervision. In Boerne, Justice Kennedy repeated Chief Justice Rehnquist’s theory of sepa-
ration of powers and constitutional federalism and attributed this “federal design central to
the Constitution” to the framers of the Fourteenth Amendment, stating: “Under our Consti-
tution, the Federal Government is one of enumerated powers . . . judicial authority to de-
termine the constitutionality of laws ... is based on the premise that the ‘powers of the
legislature are defined and limited; and that those limits may not be mistaken, or forgotten,
the constitution is written.”” Boerne, 521 U.S. at 516 (quoting Marbury, 5 U.S. (1 Cranch)
at 176).

21 See U.S. ConsT. art. IV, § 2, cl. 3.

22 Compare Act of Feb. 12, 1793, ch. 7, §§ 3—4, 1 Stat. 302-05 (repealed 1864) with
Boerne, 521 U.S. at 515.

2 See Fugitive Slave Act of 1850, ch. 60, 9 Stat. 462 (1850) (repealed 1864).

2 See Robert J. Kaczorowski, Fidelity Through History And To It: An Impossible Dream?
65 ForpHAM L. REV. 1663, 1677-78 n.64 (1997). The Wisconsin Supreme Court was the
only court to deny the constitutionality of the Fugitive Slave Act of 1850. See In re Booth,
3 Wis. 49 (1854); Booth and Rycraft, In re 3 Wis. 179 (1855). However, the United States
Supreme Court forcefully upheld the Act’s constitutionality and ordered the Wisconsin
court’s compliance with its decision. United States v. Booth, 59 U.S. (18 How.) 477, 478
(1855); Ableman v. Booth, 62 U.S. (21 How.) 506, 526 (1858).
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The history of the federal government’s enforcement of slaveholders’
constitutionally secured property rights was too recent and too traumatic for
the framers of the Civil Rights Act of 1866% and the Fourteenth Amendment
to have overlooked it. Indeed, history presented them with a disturbing
moral question of fundamental importance: if the Constitution delegated
to Congress plenary power to protect the property rights of slave owners,
how can it not have delegated to Congress the same plenary power to protect
the fundamental rights of all freemen? The framers answered this ques-
tion by insisting that Congress had to possess comparable power to en-
force the constitutional rights of all Americans.

I. THE HisTORICAL BACKGROUND OF FEDERAL CONSTITUTIONAL
RiGHTS ENFORCEMENT IN 1866

When the Senators and Representatives of the Thirty-Ninth Congress
legislated to secure the rights of American citizens in 1866, they did so
within the context of a seventy-five-year history of federal constitutional
rights enforcement, in which Congress exercised plenary power to rem-
edy violations of a constitutionally secured property right.?

A. The Fugitive Slave Clause

The first constitutionally secured personal right that the U.S. Con-
gress legislated to enforce was the property right of slave owners to re-
capture their runaway slaves, a right that was guaranteed by the Fugitive
Slave Clause.?”” In 1793, the Second Congress enacted a statute that con-
ferred on slave owners three civil remedies to redress violations of this
right.?® The first civil remedy enabled the owner to go into federal or state
court and secure a certificate authorizing him to return the fugitive slave
to the place from which she fled.” The second and third civil remedies
were a civil fine of $500 and tort damages, respectively, recoverable from
anyone who obstructed a slave’s recapture or aided her escape.®

The text of the Fugitive Slave Clause was analogous to that of the
Fourteenth Amendment because both prohibited the states from infring-
ing certain constitutional rights. The Fugitive Slave Clause® consisted of

25 Act of Apr. 9, 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. §§ 1981
1982 (2000)) [hereinafter Civil Rights Act of 1866].

26 See generally Robert J. Kaczorowski, The Supreme Court and Congress’s Power to En-
force Constitutional Rights: An Overlooked Moral Anomaly, 73 FORDHAM L. REv. 153 (2004).

27U.S. ConsT. art. IV, § 2, cl. 3.

28 See Act of Feb. 12, 1793, ch. 7, §§ 3—4, 1 Stat. 302-05 (repealed 1864).

2 See id. § 3.

0 See id. § 4.

31 The Fugitive Slave Clause provides:

No person held to Service or Labour in one State, under the Laws thereof, escap-
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two provisions. On its face, the first clause prohibited any state into which a
fugitive slave escaped from enacting or enforcing any law or regulation
that would interfere with the slave owner’s right to the service or labor of
the runaway slave.* The second provision required that the fugitive slave
be delivered to the person to whom the service or labor was owed.** How-
ever, the clause did not identify whose duty it was to deliver the fugitive
slave to the claimant.

In Prigg v. Pennsylvania, decided in 1842, the United States Supreme
Court upheld Congress’s plenary power to enact the 1793 Fugitive Slave
Act and the civil remedies it provided.** In his opinion for the Court, Jus-
tice Joseph Story delineated the Court’s duty in interpreting the Constitu-
tion, namely, to interpret it “in such a manner, as, consistently with the
words, shall fully and completely effectuate the whole objects of it.”*
From this duty Story defined the Court’s obligation to interpret the Con-
stitution so as to “secure and attain the ends proposed.”* He thus inter-
preted the prohibition against state interference with the slaveowner’s right
to the service or labor of the fugitive slave, that is, a prohibition against
state action, as an affirmative guarantee of “a positive, unqualified right on
the part of the owner of the slave.”” The Fugitive Slave Clause therefore
secured “all the incidents to that right” and “[put] the right to the service
or labor upon the same ground, and to the same extent, in every other
state as in the state from which the slave escaped.”® The Fugitive Slave
Clause also required that the fugitive slave “be delivered up on Claim of the
Party to whom such Service or Labour may be due,”* and the Court held
that the constitutional guarantee of this right delegated to Congress the
plenary power to enforce it.* Story explained, “If, indeed, the constitu-
tion guarantees the right, and if it requires the delivery upon the claim of
the owner (as cannot well be doubted), the natural inference certainly is,

ing into another, shall, in Consequence of any Law or Regulation therein, be dis-
charged from such Service or Labour, but shall be delivered up on Claim of the
Party to whom such Service or Labour may be due.

U.S. ConsT. art. IV, § 2, cl. 3.

21d.

31d.

341 U.S. (16 Pet.) 539, 539 (1842).

3 Id. at 612. Today, originalism, as a theory of constitutional interpretation, is gener-
ally invoked by constitutional and political conservatives to limit the constitutional powers
of the federal government and to restrict the scope of constitutionally protected rights.
Compare United States v. Lopez, 514 U.S. 549, 549 (1995), City of Boerne v. Flores, 521
U.S. 507, 507 (1997), and United States v. Morrison, 529 U.S. 598, 598 (2000), with Prigg
v. Pennsylvania, 41 U.S. (16 Pet.) 539, 539 (1842).

% Prigg, 41 U.S. (16 Pet.) at 611.

31d. at 612.

¥ 1d. at 613.

¥ U.S. ConsTt. art. 1V, § 2, cl. 3.

4 Prigg,41 U.S. (16 Pet.) at 615.
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that the national government is clothed with the appropriate authority and
functions to enforce it.”*!

In explaining Congress’s plenary remedial powers to enforce consti-
tutionally secured rights, Story implicitly relied upon Chief Justice Mar-
shall’s opinion in McCulloch v. Maryland and on James Madison’s Federal-
ist 44 and 43. Story proclaimed McCulloch’s general principle of consti-
tutional delegation of Congress’s legislative power: “The fundamental
principle, applicable to all cases of this sort . . . that where the end is re-
quired, the means are given; and where the duty is enjoined, the ability to
perform it is contemplated to exist, on the part of the functionaries to
whom it is intrusted.”*> Chief Justice Marshall, in turn, had taken this
principle from James Madison’s Federalist 44.** Story elaborated how
Madison’s and Marshall’s ends/means principle explained Congress’s power
to enforce constitutionally secured rights. He asserted that the constitu-
tional recognition of rights, even when the recognition is in the nature of
a prohibition on the states from infringing the rights, makes Congressional
enforcement of those rights an end and object of the federal government,
and thus implies the constitutional authority and duty to enforce the rights
and to provide effective remedies to prevent and redress their violation.*
Story buttressed this principle of Congress’s remedial power by quoting
Madison’s Federalist 43 as authority for the proposition that a right recog-
nized in the Constitution is a personal right enforceable against any one
who may violate it, and that the constitutional right implies a delegation to
Congress of remedial power to secure and protect it.*

Story advanced another theory, based on the “Arising Under” Clause
of Article III,* in explaining Congress’s plenary power to enforce the
property right secured by the Fugitive Slave Clause. He described this con-
stitutional right as a personal property right enforceable by the slave’s
owner against another private party, constituting a case or controversy aris-
ing under the Constitution.”” The Supreme Court was unanimous in these
conclusions.”® Indeed, the Taney Court twice affirmed its Prigg decision

“rd.

2.

43 See McCulloch, 17 U.S. (4 Wheat.) 316, 316 (1819); supra note 7.

4 See Prigg, 41 U.S. (16 Pet.) at 619.

4 See id. at 616; THE FEDERALIST No. 44, at 285 (James Madison) (Clinton Rossiter
ed., 1961). Supporters of the Civil Rights Act of 1866 quoted this passage from Prigg in
arguing that Congress possessed the constitutional authority to protect the civil rights of
U.S. citizens. See infra notes 97-99 and related commentary. Contrast Chief Justice
Rehnquist’s articulation of Madisonian first principles in United States v. Lopez, 514 U.S.
549, 552 (1995); supra note 20.

4 Article III, section 2 provides that: “The judicial Power shall extend to all Cases, in
Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties
made, or which shall be made, under their Authority . .. .” U.S. ConsT. art. III, § 2, cl. 1.

47 See Prigg, 41 U.S. (16 Pet.) at 616 (quoting U.S. ConsT. art. III, § 2, cl. 1).

4 Although it was unanimous in Justice Story’s interpretation of the Fugitive Slave
Clause and its delegation to Congress of plenary power to enact the Fugitive Slave Act of
1793, the Court divided six to three on the questions of whether Congress’s power to en-
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and upheld the constitutionality of the Fugitive Slave Acts of 1793 and
1850.* The Arising Under Clause consequently empowered Congress to
provide complete protection of the right.*

In an opinion concurring in part and dissenting in part, Chief Justice
Taney agreed with the Court’s discussion regarding the right of the slave-
holder.” He declared, “This right of the master being given by the consti-
tution of the United States, neither congress nor a state legislature can, by
any law or regulation, impair it or restrict it.””> Taney also concurred with
the opinion’s holdings regarding the power of Congress to protect the rights
of citizens in slaveholding states to exercise this right, “to provide by law
an effectual remedy to enforce it,” and inflict penalties on violators.”* How-
ever, the Chief Justice dissented from the Court’s holding that the power
to enforce this constitutional right and to remedy its violation was “vested
exclusively in congress.”* Taney insisted that the states had concurrent
power to enforce property rights secured by the Fugitive Slave Clause.”

Taney’s defense of the states’ constitutional power to enforce the slave-
holders’ constitutional right actually strengthened Story’s theory of con-
gressional delegation as Taney’s opinion broadened this theory to include
the states. Indeed, the Chief Justice characterized as a well-settled rule of
construction the Court’s interpretation that the Constitution’s prohibition
on the states from interfering with a constitutional right implied the
power to enforce.”® In disagreeing with the Court’s conclusion that this re-
medial power was delegated exclusively to Congress, Taney insisted that the
words of the Fugitive Slave Clause required “the people of the several
states, to pass laws to carry [it] into execution.””” Taney reasoned that “[t]he
Constitution is the law of every state in the Union; and is the paramount
law. The right of the master, therefore, . . . is the law of each state; and
no state has the power to abrogate or alter it.”*

Taney reinforced his textual construction with examples of other consti-
tutionally secured rights that the states enforced even though the Consti-

force the Fugitive Slave Clause was exclusive and whether state and local courts were
obligated to exercise the jurisdiction that section 3 of the Act conferred on them to enforce
the federal right. See id. at 621-25; id. at 627 (Taney, C.J., concurring in part and dissent-
ing in part); id. at 635-36 (Thompson, J., concurring in part and dissenting in part); id. at
636 (Baldwin, J., concurring in part and dissenting in part); id. at 648—49 (Wayne, J., con-
curring in part and dissenting in part); id. at 650 (Daniel, J., concurring in part and dissent-
ing in part); id. at 673 (McClean, J., concurring in part and dissenting in part).

4 See Jones v. Van Zandt, 46 U.S. (5 How.) 215, 229 (1847); Ableman v. Booth, 62
U.S. (21 How.) 506, 508 (1859).

0 See Prigg at 616.

1 Prigg, 41 U.S. (16 Pet.) at 626 (Taney, C.J., concurring in part and dissenting in part).

52

S
% See id. at 627 (Taney, C.J., concurring in part and dissenting in part).
5 1d.
% See id. at 627-28.
ST1d. at 628.
#1d.
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tution placed the rights “under the protection of the general government.”>
The constitutional clauses the Chief Justice had in mind were the Con-
tract Clause® and the Privileges and Immunities Clause.®

Analogizing to the right to contract, Taney then acknowledged that
Congress had the power to enforce the right to contract and referenced the
remedy that Congress enacted to enforce it.*> He referred to the Judiciary
Act of 1789 and stated that “in order to secure [the right to contract], con-
gress have passed a law authorizing a writ of error to the Supreme Court.”
Nevertheless, Taney insisted that the federal enforcement of the right to
contract did not deprive the states of concurrent jurisdiction, noting that
“no one has ever doubted, that a state may pass laws to enforce the obli-
gation of a contract, and may give to the individual the full benefit of the
right so guaranteed to him by the Constitution.” Taney wanted to know
why the states may not, in the same way, enforce the “individual right now
under consideration.”

Using the same reasoning, Taney argued that the states may protect
and enforce the rights guaranteed by the Privileges and Immunities Clause
even though the Constitution places those rights under the protection of
the federal government.®® Taney thus interpreted the Contract Clause and the
Privileges and Immunities Clause, in addition to the Fugitive Slave Clause,
as delegating to the national government plenary power to enforce the rights
they secured, while the clauses also preserved the states’ concurrent power
over these rights.

Although the Taney Court differed on the question of whether the power
of enforcement was exclusive to the government, it embraced the theory of
plenary congressional power, and expressly rejected the states’ rights,
strict construction theory that Pennsylvania advanced to argue that Con-
gress lacked constitutional authority to enforce constitutional rights and
duties “unless the power to enforce these rights, or to execute these duties
can be found among the express powers of legislation enumerated in the
Constitution.”® According to this argument, constitutional rights and du-
ties, such as those expressed in the Fugitive Slave Clause, that did not
explicitly delegate the power to enforce and perform them were self-
executing. The Taney Court rejected this interpretation, using the same the-
ory of constitutional delegation that the Marshall Court affirmed in
McCulloch when it rejected a similar argument.% Story wrote that Penn-

¥ 1d. at 629.

0 U.S. Consrt. art. 1, § 10, cl. 1 provides that “[n]o State shall ... pass any ... law
impairing the Obligation of Contacts.”

61 U.S. Const. art. IV, § 2, cl. 1 provides that “[t]he Citizens of each State shall be en-
titled to all Privileges and Immunities of Citizens in the several States.”

92 Except as otherwise noted, the following discussion is taken from Prigg, 41 U.S. (16
Pet.) at 629 (Taney, C.J., concurring in part and dissenting in part).

S 1d.

% 1d. at 618.

% See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
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sylvania’s strict construction interpretation would effectively nullify con-
stitutional rights and prevent Congress from achieving many of the ends
the Constitution delegated to the federal government.*

Story noted that “[s]Juch a limited construction of the constitution
has never yet been adopted as correct, either in theory or practice.” To the
contrary, Congress “has, on various occasions, exercised powers which
were necessary and proper as means to carry into effect rights expressly
given, and duties expressly enjoined thereby.”®” The crucial point here is
that the Taney Court unanimously held that a constitutional prohibition
upon the states from infringing a right establishes a constitutional guar-
antee of the right, and that the constitutional recognition of the right makes
its enforcement one of the ends of the federal government, thereby im-
plicitly delegating to Congress plenary power to enforce the right and to
remedy all its violations.

B. The Fugitive Slave Acts

The Prigg decision gave rise to the need for the 1850 Fugitive Slave
Act, as the Court had held that the states were not empowered to enforce
the Fugitive Slave Clause and the Fugitive Slave Act of 1793. Prigg thus
permitted the free states to withdraw their courts and local law enforce-
ment officials from assisting slaveholders and their agents to recapture
fugitive slaves. This was one of the reasons Chief Justice Taney insisted
that the Constitution delegated such power to the states and imposed on
them the duty to enforce the Fugitive Slave Clause and the legislation that
Congress enacted to implement it. He objected that “the remedy provided
by congress” in the 1793 Fugitive Slave Act would be “ineffectual and
delusive . . . if state authority is forbidden to come to its aid.”® It was simply
too dangerous and too expensive to rely on federal courts alone to en-
force slaveholders’ rights, due to the scarcity and remoteness of federal
courts. Taney predicted that, if local authorities were unable to act under
state law to assist in the recapture of fugitive slaves, “the territory of [a
free] state must soon become an open pathway for the fugitives escaping
from [slave] states.”®

In 1850, Congress strengthened the enforcement of the slaveholders’
constitutional right that was weakened by Prigg when it enacted the Fu-
gitive Slave Act of 1850, which created a federal enforcement structure,
adopted an additional tort remedy, and imposed criminal penalties on any-
one who violated it.” In doing so, Congress exercised its plenary power
to define the scope of the slave owner’s constitutional right, to determine

% See Prigg, 41 U.S. (16 Pet.) at 618.

67 See id. at 618-19.

% Id. at 631 (Taney, C.J., concurring in part and dissenting in part).

© Id. at 632.

0 Fugitive Slave Act of 1850, ch. 60, 9 Stat. 462 (1850) (repealed 1864).
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what constituted a violation of this right, and to provide civil and crimi-
nal remedies for the violation of this right. The 1850 statute was more
sweeping than the Fugitive Slave Act of 1793 not only because it pro-
vided additional remedies, but also because it obligated federal legal officers
to enforce it and provided a structure that enabled the federal government
to play a prominent role in its enforcement.”!

The 1850 Fugitive Slave Act contained several important remedial
and enforcement provisions. The statute established a federal structure to
enforce the slave owners’ right that has been analogized to a federal bu-
reaucratic agency.” It authorized federal judges to appoint U.S. commis-
sioners with the power “to exercise and discharge all the powers and du-
ties conferred by this act,” including the power to authorize the seizure
and return of fugitive slaves to the places from which they may have es-
caped.” It imposed on federal marshals and deputy marshals the duty to
execute “all warrants and precepts issued under the provisions of this act,
when to them directed” under penalty of a $1,000 fine payable to the
claimant.” Should the fugitive slave escape while in custody of a federal
or deputy marshal, the marshal was made liable to the claimant for the
full value of the slave. To assist these federal officers, the statute author-
ized federal commissioners to summon a posse comitatus when they deemed
necessary, and commanded citizens to assist when their services were
required. On a mere affidavit by the claimant or his agent stating that he
had reason to believe that a rescue would be attempted by force before he
could return the slave to the state from which she fled, the federal officer
who made the initial arrest was required to retain as many persons as
necessary to overcome such force and to return the slave to the state from
which she escaped.” The fees and costs incurred in this process were to
be paid out of the U.S. Treasury. Congress thus provided for the removal
of fugitive slaves by federal force at federal expense whenever the return
of fugitive slaves was met with local resistance in a free state.

The 1850 Fugitive Slave Act provided additional and presumably more
effective remedies to redress violations of slave owners’ constitutional
rights than the 1793 Act. Firstly, the 1850 Act substituted the civil pen-
alty of the 1793 Act with criminal penalties.” The practical effect of making

' See id.

72 See Allen Johnson, The Constitutionality of the Fugitive Slave Acts, 31 YALE L.J.
161, 181-82 (1921).

73 Fugitive Slave Act of 1850 §§ 1, 4.

" Except as otherwise noted, the following account is taken from id. § 5 at 9 Stat.
462-63.

1d. § 9 at 9 Stat. 465.

Id. § 7 at 9 Stat. 464. The 1850 statute imposed criminal sanctions on any one who
knowingly and willingly hindered the claimant from seizing the fugitive slave, who rescued or
attempted to rescue the fugitive slave, who aided, abetted or assisted the fugitive slave to
escape, or who harbored or concealed the fugitive slave. See id. On conviction, the defen-
dant was subject to a fine of up to $1,000 and imprisonment for up to six months. See id.
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the infringement of the slaveholder’s property right a federal crime was
to shift the initiative and costs of enforcing the right to the federal gov-
ernment. Nevertheless, the 1850 statute preserved the tort remedy author-
ized by the 1793 statute and added an additional tort remedy, such that
violators were liable for “civil damages” in the amount of $1,000 for each
fugitive slave who was lost.”” These damages were recoverable in an ac-
tion of debt in a federal district court.” The $1,000 fine was double the
amount of the civil penalty recoverable in an action of debt under the
1793 Fugitive Slave Act.” As a damage remedy for the loss of slaves, the
statutory amount of $1,000 was greater than the damages generally awarded
for lost slaves in tort actions under the 1793 Fugitive Slave Act.*® Addition-
ally, the 1793 and 1850 Fugitive Slave Acts offered the slaveholder alter-
native federal damage remedies, depending upon whether the slaves es-
caped or were recovered.’! In Ableman v. Booth, the United States Supreme
Court upheld the constitutionality of the Fugitive Slave Act of 1850 in a
strong, nationalistic opinion written by Chief Justice Taney.®

7 See id.

78 See id. Section 7 provided that persons who prevented or hindered the arrest of a fu-
gitive slave, or who rescued or attempted to rescue a fugitive slave, or who aided a fugitive
slave in escaping, or who harbored or concealed a fugitive slave, would “forfeit and pay, by
way of civil damages to the party injured by such illegal conduct,” in addition to the crimi-
nal penalties it imposed. See id.

" See Act of Feb. 12, 1793, ch. 7, §§ 3—4, 1 Stat. 302-05 (repealed 1864).

80 See, e.g., Oliver v. Weakley, 18 F. Cas. 678, 679 (C.C.E.D. Pa. 1853) (No. 10,502)
(awarding damages of $2,800 for twelve escaped slaves, two husbands, two wives and
eight children); Ray v. Donnell, 20 F. Cas. 325 (C.C.D. Ind. 1849) (No. 11,590) (awarding
damages of $1,500 for one adult woman slave and her four children); Driskell v. Parish, 7
F.Cas. 1095, 1100 (C.C.D. Ohio 1849) (No. 4,088) (fixing value of two escaped slaves at
$500); Giltner v. Gorham, 10 F. Cas. 424, 427 (C.C.D. Mich. 1848) (No. 5,453) (fixing value
of six escaped slaves at $2,752); Jones v. Van Zandt, 13 F. Cas. 1040 (C.C.D. Ohio 1843)
(No. 7,505) (fixing value of escaped slave at $600).

81 See Act of Feb. 12, 1793, ch. 7, §§ 34, 1 Stat. 302-05 (repealed 1864). Justice Grier, as
circuit Justice, ruled that the 1850 Fugitive Slave Act did not repeal the tort action of com-
pensatory damages under the 1793 Fugitive Slave Act and declared that:

In case of a rescue of a captured fugitive, or of an illegal interference to hinder such
recapture, when the master had it in his power to effect it, the defendant would be
liable, not only to the penalty, but also to pay the full value of the slave thus res-
cued, and even punitive or exemplary damages, as in other actions for a tort.

Oliver v. Kauffman, 18 F. Cas. 657, 660 (C.C.E.D. Pa. 1850) (No. 10,497).

82 Ableman v. Booth, 62 U.S. (21 How.) 506, 526 (1858) (declaring that the Fugitive
Slave Act of 1850 was constitutional “in all of its provisions” and that it was “fully author-
ized by the Constitution of the United States”). The Court had earlier enforced the 1850
statute in a case in which its constitutionality was not at issue. See Norris v. Crocker, 54
U.S. (13 How.) 429, 439-40 (1851) (holding that the “civil damages” of $1,000 provided
in section 7 repealed the civil penalty of $500 provided in the Fugitive Slave Act of 1793,
but that the damages applied only if the slave was lost. For injuries other than loss of the
slave, the slave owner retained his tort action under the 1793 Act.).
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C. The Thirteenth Amendment and the Civil Rights Act of 1866

The Court’s Ableman decision was handed down just three years be-
fore the outbreak of the Civil War. During the Civil War, Congress repealed
the 1793 and 1850 Fugitive Slave Acts®® and adopted and sent to the states
for ratification the Thirteenth Amendment, which abolished slavery.** When
the nation ratified the Thirteenth Amendment in 1865, it negated the Fu-
gitive Slave Clause and the other provisions of the Constitution recogniz-
ing slavery.® This amendment produced a revolutionary change in the
United States Constitution in transforming the document from a funda-
mental guarantee of slavery to a universal guarantee of liberty.

Republicans, who dominated the Thirty-Ninth Congress, overwhelm-
ingly interpreted the Thirteenth Amendment as a universal guarantee of
liberty. The Speaker of the House of Representatives, Schuyler Colfax,
proclaimed that one of the principal objectives of the Thirty-Ninth Con-
gress was to make the Constitution’s guarantees of freedom and funda-
mental rights a practical reality.*® Republicans achieved this objective by

83 Congress repealed the Fugitive Slave Acts on June 28, 1864. See 3 HENRY WILSON,
HisTorYy OF THE RISE AND FALL OF THE SLAVE POWER IN AMERICA 395-402 (1872);
STANLEY CAMPBELL, THE SLAVE CATCHERS: ENFORCEMENT OF THE FUGITIVE SLAVE LAw,
1850-1860, at 194-95 (1968); THOMAS D. MoRRIS, FREE MEN ALL: THE PERSONAL LIB-
ERTY LAWS OF THE NORTH, 1780-1861, at 218 (1974).

84U.S. ConsT. amend. XIII.

85 Sections 1 and 2 of the Thirteenth Amendment state:

Section 1. Neither slavery nor involuntary servitude, except as a punishment for
crime whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate legis-
lation.

U.S. ConsT. amend. XIII, §§ 1-2.

8 Colfax first announced this objective in a speech he delivered in Washington, D.C.,
on November 18, 1865, shortly before the organization of the Thirty-Ninth Congress. He
declared that

The Declaration of Independence must be recognized as the law of the land, and
everyman, alien and native, white and black, protected in the inalienable and God-
given rights of life, liberty and the pursuit of happiness. Mr. Lincoln, in that
Emancipation Proclamation which is the proudest wreath in his chaplet of fame,
not only gave freedom to the slave, but declared that the Government would main-
tain that freedom. We cannot abandon them and leave them defenseless at the
mercy of their former owners. They must be protected in their rights of person
and property. These free men must have the right to sue in courts of justice for all
just claims, and to testify also, so as to have security against outrage and wrong. I
call them free men, not freed men. The last phrase might have answered before
their freedom was fully secured, but they should be regarded now as free men of
the Republic.

O. J. HOLLISTER, LIFE OF SCHUYLER COLFAX 271 (1886). See also id. at 269-70; A. Y.
MOoORE, THE LIFE OF SCHUYLER COLFAX 284 (1868). Hollister reported the public’s reac-
tion to Colfax’s speech, much of which was approving. HOLLISTER, supra at 272-73. For
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enacting the Civil Rights Act of 1866* in April and adopting the Four-
teenth Amendment and sending it to the states for ratification in June
1866. The framers made it clear that they modeled the Civil Rights Act’s
civil and criminal remedies and enforcement structure on the Fugitive
Slave Acts, especially the Fugitive Slave Act of 1850.% Indeed, they in-
corporated the enforcement structure of the 1850 Fugitive Slave Act into the
Civil Rights Act.%

The Republican leaders and supporters of the Civil Rights Act of 1866
insisted that Congress possessed as much constitutional authority to pro-
tect and enforce human rights and equality as it had exercised to protect
and enforce the property right in slaves. Thus, Senator Lyman Trumbull
interpreted section 1 of the Thirteenth Amendment as a delegation of plenary
power to Congress to define and secure the civil liberties of all Americans,
not only the civil rights of the former slaves. Trumbull believed that in
prohibiting slavery, the Constitution secures freedom to all Americans.
“That amendment declared that all persons in the United States should be
free,” Trumbull emphasized, and he declared: “[t]his [civil rights] meas-
ure is intended to give effect to that declaration and secure to all persons
within the United States practical freedom.” He admonished that Con-
gress had the same plenary power to enforce the civil rights that inhere in
a state of freedom as it had to enforce the constitutional rights of slave
owners. Trumbull insisted that

example, the Chicago Republican editorialized that the speech was Colfax’s most accurate
assessment of the sentiment of the people; the Indianapolis Journal described it as “the
sentiments of ninety-nine out of every hundred of [the Republican] party, both in and out
of Congress,” and The New York Times acknowledged that Colfax made this speech to an-
nounce “the probable course of Congress this coming session. We most heartily endorse all
its positions.” See id. Colfax repeated these themes on being elected Speaker of the House.
See CONG. GLOBE, 39th Cong., Ist Sess. 5 (1865). The Congressional Globe is now available
online at http://memory.loc.gov/ammem/amlaw/Iwcg.html.

87 Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C.
§8§ 1981-1982 (2000)).

88 See Kaczorowski, supra note 26, at 205-06.

8 For example, Senator Lyman Trumbull, the principal author of the Civil Rights Act
of 1866 and the bill’s Senate floor manager, proclaimed:

Most of [the Civil Rights Bill’s provisions] are copied from the late fugitive slave
act, adopted in 1850 for the purpose of returning fugitives from slavery into slav-
ery again. The act that was passed at that time for the purpose of punishing per-
sons who should aid negroes [sic] escape to freedom is now applied by the provi-
sions of this bill to the punishment of those who shall undertake to keep them in
slavery.

CoNG. GLOBE, 39th Cong., 1st Sess. 475 (1866). Trumbull was only one of numerous
Senators and Representatives who acknowledged that the Civil Rights Act incorporated the
remedies and enforcement structure of the Fugitive Slave Act of 1850. See Kaczorowski, su-
pra note 26, at 205-06.

% CoNG. GLOBE, 39th Cong., Ist Sess. 474 (1866).
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under the constitutional amendment which we have now adopted,
and which declares that slavery shall no longer exist, and which
authorizes Congress by appropriate legislation to carry this pro-
vision into effect, I hold that we have a right to pass any law
which, in our judgment, is deemed appropriate, and which will
accomplish the end in view, secure freedom to all people in the
United States.”!

Republican leaders justified Congress’s plenary power to protect the
civil rights of all Americans by asserting the Marshall Court’s theories of
broad implied powers and constitutional delegation in McCulloch v. Mary-
land and the Taney Court’s application of McCulloch’s theories in Prigg.
For example, the Civil Rights Bill’s House Floor Manager, James Wilson,
interpreted the Thirteenth Amendment’s prohibition against slavery as a
positive guarantee of freedom and proclaimed: “[h]ere, certainly, is an
express delegation of power” to enact the Civil Rights Bill.”> Asking rhetori-
cally, “[h]ow shall it be exercised? Who shall select the means?” Wilson
answered: “[h]appily, sir, we are not without light on these questions from
the Supreme Court.” He quoted from McCulloch v. Maryland where Chief
Justice Marshall stated that, although the powers of the federal govern-
ment are limited, the Constitution nevertheless allows the legislature the
discretion to exercise the powers it confers “‘to perform the high duties
assigned to it in the manner most beneficial to the people.”””® Then Wilson
asserted Chief Justice Marshall’s famous principle of implied powers, which
Wilson quoted: “Let the end be legitimate, let it be within the scope of
the Constitution, and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist [sic] with the letter
and spirit of the Constitution, are constitutional.” Applying Marshall’s
interpretation of constitutional delegation to interpret the Thirteenth Amend-
ment, which the Prigg Court applied to interpret the Fugitive Slave Clause,
Wilson asserted that no one can question that the Civil Rights Bill is an ap-
propriate “enforcement of the power delegated to Congress” by the Thir-
teenth Amendment. “The end is legitimate,” he proclaimed, “because it is
defined by the Constitution itself. The end is the maintenance of freedom
to the citizen.”’

Representative Wilson also offered a detailed explanation of Congress’s
plenary power to enforce the rights guaranteed in the Bill of Rights, which
he grounded in Justice Story’s opinion in Prigg.*® “In the case of Prigg v.
Commonwealth of Pennsylvania—and this it will be remembered was

N Id.

92 CoNG. GLOBE, 39th Cong., Ist Sess. 1118 (1866).

% Id. (quoting McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 420 (1819)).
% Id. (quoting McCulloch, 17 U.S. (4 Wheat.) at 420).

% See Kaczorowski, supra note 26, at 212—13.

% Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842).
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uttered in behalf of slavery—I find this doctrine, and it is perfectly appli-
cable to this case.” Wilson read from Story’s opinion in Prigg, where
Story paraphrased Chief Justice Marshall’s opinion in McCulloch:

the fundamental principle applicable in all cases of this sort
would seem to be that where the end is required the means are
given; and where the duty is enjoined the ability to perform it is
contemplated to exist on the part of the functionaries to whom it
is intrusted,

which is to say, on the federal government.”” Wilson then quoted Justice
Story quoting Madison’s assertion that the remedies for constitutional rights
violations must be provided by the federal government: “‘A right,” says
he, ‘implies a remedy: and where else would the remedy be deposited
than where it is deposited by the Constitution?’ meaning, as the context
shows, in the Government of the United States.’”” Wilson also quoted
Story’s understanding of Federalist 43, stating that the natural conclusion
is that the government must carry into effect the rights and duties of the
Constitution, barring any provisions to the contrary.”® Wilson applied
Madison’s and Story’s understanding of Congress’s constitutional powers
to the Bill of Rights and proclaimed:

Now, sir, in relation to the great fundamental rights embraced in
the bill of rights, the citizen being possessed of them is entitled
to a remedy. That is the doctrine as laid down by the courts.
There can be no dispute about this. The possession of the rights
by the citizen raises by implication the power in Congress to
provide appropriate means for their protection; in other words,
to supply the needed remedy. The citizen is entitled to the right
[sic] of life, liberty, and property . ... The power is with us to
provide the necessary protective remedies.”

Wilson concluded the point with a statement of the social contract: these
protective remedies, he said, “must be provided by the Government of
the United States, whose duty it is to protect the citizen in return for the
allegiance he owes to the government.” The framers of the Civil Rights
Act and the Fourteenth Amendment thus affirmed the theories of the
Marshall and Taney Courts that attributed to Congress the plenary power
and the constitutional duty to enforce the rights secured by the Constitu-

97 Except where otherwise noted, the following account is taken from CONG. GLOBE,
39th Cong., Ist Sess. 1294 (Mar. 9, 1866) (quoting Prigg, 41 U.S. (16 Pet.) at 615).

% Id. (quoting Prigg, 41 U.S. (16 Pet.) at 616).

2 1d.
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tion, theories which also considered the duty to enforce constitutional rights
to be one of the ends for which the federal government was established.

The framers’ theory of plenary constitutional delegation was also prem-
ised on their assumption that equality and the natural rights of life, lib-
erty, and property and rights incident thereto proclaimed in the Declara-
tion of Independence constituted the fundamental rights of all Ameri-
cans.'®” The framers and supporters insisted that the Constitution recog-
nizes and secures these rights in various provisions, primarily the Thir-
teenth Amendment, but also in others such as the Privileges and Immuni-
ties Clause of Article IV, the Bill of Rights, and the Fifth Amendment’s
explicit guarantee of life, liberty, and property.'”! They applied to these
constitutional provisions the McCulloch and Prigg theories of broad con-
stitutional delegation of implied congressional power and insisted that
these provisions delegated to Congress plenary power to enforce and pro-
tect the fundamental rights of all Americans, and that they authorized
Congress to enact civil and criminal remedies and a federal enforcement
structure to ensure that all Americans are secure in their civil rights. The
framers also argued that the principles of the Declaration of Independence,
and the social contract that these principles betokened, were incorporated
into the Constitution through these provisions and that the Declaration of
Independence and the Constitution imposed a duty on Congress to enforce
the fundamental rights they recognized and secured as rights of United
States citizens.'®

100 See Kaczorowski, supra note 26, at 223-24.

01 ]d. at 57-65.

102 Representative Wilson introduced the Civil Rights Bill in the House with the fol-
lowing statement of Congress’s authority to enact it:

If citizens of the United States, as such, are entitled to possess and enjoy the great
fundamental civil rights which it is the true office of Government to protect, and
to equality in the exemptions of the law, we must of necessity be clothed with the
power to insure to each and every citizen these things which belong to him as a
constituent member of the great national family.

CoNG. GLOBE, 39th Cong., 1st Sess. 1118 (1866). Wilson elaborated, explaining that Con-
gress’s power to enact a bill to enforce and protect the rights of its citizens “depends on no
express delegation,” that “this power permeates our whole system,” because it is a power
inherent in the sovereign nature of the federal government. /d. at 1119. Congress therefore
“possess[es] the power to do those things which Governments are organized to do,” such as
protect its citizens’ rights, and it has the same latitude in selecting the means “through
which to exercise this [inherent] power that belongs to us when a power rests upon express
delegation.” Id. Wilson further maintained that Congress’s power to enact the Civil Rights
Bill emanated from the fact that the rights the bill protected were the natural rights of U.S.
citizenship and from the federal government’s duty to protect the rights of its citizens—an
obligation imposed upon it by the social contract. See id. at 1119. Senator Trumbull in-
sisted that Congress had an obligation, not simply the power, to enforce civil rights, an
obligation under the social contract proclaimed in the Declaration of Independence, which
he maintained was incorporated into the Constitution. See id. at 474-75, 573. For addi-
tional discussion, see Kaczorowski, supra note 26, at 216-24.
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II. THE CiviL RIGHTS AcT OF 1866

Armed with this broad understanding of citizens’ rights and of Con-
gress’s constitutional power to enforce them, the Thirty-Ninth Congress
enacted the Civil Rights Act of 1866.!” To eliminate opponents’ claims
that the statute was unconstitutional, the framers of the Fourteenth Amend-
ment incorporated the Civil Rights Act into section 1 of the Amendment.'™
Thus, the scope of Congress’s remedial powers to enforce the rights se-
cured by the Fourteenth Amendment are at least as broad as the remedial
powers Congress exercised in adopting the Civil Rights Act of 1866. In
addition, the framers intended the Fourteenth Amendment to constitu-
tionalize their interpretation of the other provisions of the Constitution,
which, they argued, secured the rights of all Americans and thus dele-
gated plenary power to Congress to enforce and protect them.

Because the provisions of the Civil Rights Act of 1866 are central to
the meaning and scope of the Fourteenth Amendment, it is necessary to
examine the statute’s provisions. In brief, the Civil Rights Act of 1866
conferred U.S. citizenship on all Americans.'® It defined and conferred
some of the rights that U.S. citizens, as such, enjoy, and, like the Fugitive
Slave Act of 1850, it authorized the lower federal courts to provide civil
and criminal remedies to redress violations of these rights.!% It criminal-
ized only certain violations of citizens’ rights.!”” However, it conferred juris-
diction on the federal courts to dispense ordinary civil and criminal jus-
tice, traditionally administered by the states, whenever individuals were
unable to enforce or were denied their civil rights in the states’ systems
of justice.'® To ensure the statute’s effective enforcement, it established a
federal enforcement structure patterned on the Fugitive Slave Act of 1850.!%

On its face, the Civil Rights Act of 1866 contradicts the Rehnquist
Court’s interpretation of the intention of the framers of the Fourteenth
Amendment regarding the scope of the remedial powers they intended to
delegate to Congress. The Rehnquist Court held that the framers of the
Fourteenth Amendment intentionally refused to intrude into traditional
areas of state responsibility and therefore refused to give to Congress the
power to define constitutional rights, particularly the rights secured by
the Fourteenth Amendment, and the power to enact civil remedies to re-
dress violations of Fourteenth Amendment rights committed by private

103 Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C.
§§ 1981-1982 (2000)).

104 See infra notes 397-426 and accompanying text.

105 Civil Rights Act of 1866, 14 Stat. 27 (codified as amended at 42 U.S.C. §§ 1981-
1982 (2000)).

106 1d. § 3.

107 Civil Rights Act of 1866, 14 Stat. 27 (codified as amended at 42 U.S.C. §§ 1981-
1982 (2000)); Fugitive Slave Act of 1850, ch. 60, 9 Stat. 462 (1850) (repealed 1864).

108 1d. §§ 2-3.

19 7d. §§ 4-7.
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actors.'® Unquestionably, the framers sought to preserve traditional state
jurisdiction over individual rights. However, the Rehnquist Court over-
looked the fact that the Constitution, as amended by Republicans in
1865, intruded upon traditional state jurisdiction and assumed traditional
state powers, because the Thirteenth Amendment abolished state laws
and institutions that recognized, defined, and enforced the status of Afri-
can Americans as slaves, abolished the property right of slave owners in
their slaves, and eliminated the master/slave relationship.''' More impor-
tantly, the framers of the Fourteenth Amendment asserted that the Thir-
teenth Amendment determined that the status of all Americans, not only
that of the former slaves, is that of freemen, which they equated with the
status of United States citizenship.!”? The framers of that Amendment also
asserted that the Amendment delegated to Congress the power to protect
the rights to which Americans are entitled as freemen, that is, the power
to define and enforce the rights of United States citizenship.'"?

The framers of the Fourteenth Amendment, many of whom drafted
and voted for the Thirteenth Amendment, again intruded into traditional
areas of state jurisdiction and exercised plenary power to define and en-
force the rights of United States citizens when they enacted the Civil Rights
Act of 1866. The framers expressly stated that they intended the Civil
Rights Act to make the Thirteenth Amendment a practical reality. The
Civil Rights Act therefore defined the constitutionally secured status of
all Americans as U.S. citizens, specified some of the constitutionally se-
cured rights that Americans were to enjoy as U.S. citizens, provided civil
remedies and criminal penalties to redress violations of these civil rights,
and provided a federal enforcement structure to protect and enforce the
status and rights of U.S. citizens."* Part III of the Article discusses how,
within two months of enacting the Civil Rights Act of 1866, the framers
adopted the Fourteenth Amendment, in part, to ensure the statute’s con-
stitutionality by incorporating it into section 1 of the Fourteenth Amend-
ment. It is to the provisions of the Civil Rights Act and the debate relat-
ing to Congress’s power to enact them that we now turn.

A. Section 1: Congress Confers United States Citizenship and Some of
the Rights of United States Citizens on All Natural Born Americans

As adopted, section 1 of the Civil Rights Act intruded into traditional
areas of state responsibility. Indeed, it supplanted the states’ police pow-

110 See City of Boerne v. Flores, 521 U.S. 507, 519 (1997); United States v. Morrison,
529 U.S. 598, 598 (2000). See also supra notes 10-16 and accompanying text.

1 U.S. ConsT. amend. XIII.

12 See supra note 86 and accompanying text.

113 See Kaczorowski, supra note 26, at 212—13.

14 Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C.
§§ 1981-1982 (2000)).
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ers relating to citizenship in three ways. First, section 1 of the Civil Rights
Act defined the status of “all [native-born] persons” who met specified
minimal qualifications as United States citizens and conferred citizenship
on such persons in every state and territory of the United States.”''> This
was the first time in the nation’s history that Congress defined United
States citizenship.''® Second, section 1 defined some of the civil rights
Americans were to enjoy as U.S. citizens.'"” Third, section 1 guaranteed that
all U.S. citizens were to enjoy these civil rights on the same bases as the
most favored class of citizens enjoyed them.!'® These provisions secured
the status and civil rights of U.S citizens, state laws to the contrary not-
withstanding.

The framers of the Civil Rights Act understood the Citizenship Clause
as a definition of the status that the Thirteenth Amendment already se-
cured for all Americans.'” However, they added the Citizenship Clause to
section 1 of the Act for two practical reasons. First, they wanted to en-
sure that black Americans enjoyed the same civil rights that white citi-
zens enjoyed. Senator Trumbull explained that the Citizenship Clause was
necessary because the former slaveholding states denied the civil rights
of American blacks on the grounds that they were not citizens and there-
fore not entitled to all of the civil rights that white citizens enjoyed.'*
The framers intended the Civil Rights Act to define and secure the rights
of all Americans, but it was to make doubly certain that it would secure the
civil rights of black Americans that the framers added language to section
1 that declared that United States citizens “of every race and color” are
entitled to every substantive right enumerated in section 1 on the same basis

115 See id. § 1. To qualify for United States citizenship, individuals need only be born
in the U.S. and not be subject to a foreign power. Indians who were not obligated to pay
taxes were presumed to be subject to a foreign power, their tribes. See id. § 1.

116 See CONG. GLOBE, 39th Cong., Ist Sess. 527 (1866) (statement of Sen. Hendricks);
id. at 504 (statement of Sen. Johnson); id. at 2764-67 (statement of Sen. Howard); id. at
276869 (statement of Sen. Wade); id. at 1295-96 (statement of Rep. Latham); Edward
Bates, Citizenship, 10 Op. ATT’Y GEN. 382 (1866); 2 JAMES G. BLAINE, TWENTY YEARS IN
CONGRESS 189 (1866); JAMES KETTNER, THE DEVELOPMENT OF AMERICAN CITIZENSHIP
341 (1978).

17 Civil Rights Act of 1866 § 1.

118 Id

119 CoNG. GLOBE, 39th Cong., 1st Sess. 475, 527, 574, 600, 1756 (1866) (statements of
Sen. Trumbull); id. at 504 (statement of Sen. Johnson); id. at 523, 576, 595 (statements of
Sen. Davis); id. at 570 (statement of Sen. Morrill); id. at 571 (statement of Sen. Hender-
son); id. at 602 (statement of Sen. Lane of Indiana); id. at 1780 (statement of Sen. Yates);
id. at 1152 (statement of Rep. Thayer); id. at 1157 (statement of Rep. Thornton); id. at
1266 (statement of Rep. Raymond); id. at 1291 (statement of Rep. Bingham); id. app. at
156 (statement of Rep. Delano).

120 Jd. at 475. Some senators and representatives also denied that black Americans were
entitled to enjoy the rights of citizens for the same reason. See, e.g., id. at 42, 476, 477
(statements of Sen. Saulsbury); id. at 499 (statement of Sen. Cowan); id. at 576 (statement
of Sen. Davis); id. at 600-01 (statement of Sen. Guthrie); id. at 1123 (statement of Rep.
Rogers).
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“as is enjoyed by white citizens.”'?' As shall be seen, the framers did not
intend to limit the Civil Rights Act to a guarantee of racial equality by
including such guarantees in the Act. In conferring citizenship on all
Americans, Congress exercised a plenary power of a sovereign nation and
overrode the states’ prior determinations of the status of their inhabitants.'?

The second pragmatic reason motivating the framers to insert the Citi-
zenship Clause in section 1 is that they believed it provided an additional
source of congressional power to enforce civil rights. The bill’s floor man-
ager in the House of Representatives, James Wilson of Iowa, made this
clear when he introduced the amendment to the Civil Rights Bill that added
the Citizenship Clause.'” Section 1 initially applied to all of the “inhabi-
tants” of the United States, but Wilson’s amendment restricted the civil
rights guarantees of section 1 to U.S. citizens. He stated that the amend-
ment was intended to limit the bill only to citizens rather than all inhabi-
tants of the United States, as there was doubt whether Congress had the
power to extend this protection to non-citizens.'”* He explained why Con-
gress necessarily possessed the power to enforce the civil rights of American
citizens: “If citizens of the United States, as such, are entitled to possess
and enjoy the great fundamental civil rights which it is the true office of
Government to protect,” then Congress “must of necessity be clothed
with the power to insure to each and every citizen these things which be-
long to him as a constituent member of the great national family.”'®
Senator Trumbull asserted the same position. He insisted that “it is com-
petent for Congress to declare, under the Constitution of the United States,
who are citizens.”'” He argued that “certain fundamental rights belong to
every American citizen, and among those are the rights to enjoy life and
liberty and to acquire property . ... We would protect a citizen in a for-
eign nation in those rights. Certainly, then, the Government has power to
protect them within its own jurisdiction.”!'?’

That Republicans understood that the guarantee of citizenship and
civil rights of section 1 applied to and protected the civil rights of all U.S.

2L]d. at 573. See also infra notes 137-141 and accompanying text.

122 See CoNG. GLOBE, 39th Cong., 1st Sess. 1832 (1866) (statement of Rep. Law-
rence); see also infra note 136 and accompanying text.

123 See CONG. GLOBE, 39th Cong., 1st Sess. 1115 (1866).

124 Id

125 ]d. at 1118.

126 Id. at 475.

127]d. at 1781. The Supreme Court also acknowledged the government’s power to pro-
tect citizens in foreign lands, but it refused to recognize the government’s power to protect
them within its own jurisdiction. See Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 80
(1873). Conservative Republican Representative Henry J. Raymond, who voted against the
Civil Rights Bill but nevertheless proclaimed his support for the federal enforcement of
civil rights, acknowledged that Congress had the power to enforce civil rights because these
are rights Americans enjoy as U.S. citizens. See CONG. GLOBE, 39th Cong., 1st Sess. 1266
(1866) (arguing that the Civil Rights Act entitles “citizens of the United States . . . to all
the rights, privileges, and immunities of citizenship”).
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citizens is reflected in two proposals introduced in the House to exclude
former confederates from its protective guarantees. Representative Ralph
Hill of Indiana proposed an amendment to the Citizenship Clause of the
Civil Rights Bill that would have excluded “those who have voluntarily
borne arms against the Government of the United States or given aid and
comfort to the enemies thereof.”'?® He explained that, if these persons “are
not now entitled to the full rights of citizenship, it at least leaves them
without giving them those rights by this bill.”'* Representative Ebenezer
Dumont, also of Indiana, offered a similar, but more explicit amendment
which stated that nothing in section 1

shall be construed as re-extending the rights of citizenship to any
one who has renounced the same, or acknowledged allegiance to
any government or pretended government in hostility to the United
States, or held office under the same, nor to any one who volun-
tarily has borne arms against the United States in the late rebel-
lion, or who has been guilty of any act whatever which by the
laws of nations makes a forfeiture of citizenship.'*

The extensive congressional debate over the question of citizenship
evinces the considerable importance congressional legislators attached to
citizenship in assessing Congress’s power to enforce civil rights. Both
supporters and opponents stated that the constitutional authority to define
and confer citizenship encompassed the power to define and enforce the
rights of citizens. For example, Senator Trumbull maintained that native-
born African Americans are citizens of the United States, just as are
white Americans.”*' Trumbull further explained that it was necessary to
declare native-born Americans, especially black Americans, to be United
States citizens, because it is by virtue of their United States citizenship
that they were entitled to the Thirteenth Amendment’s guarantee of the
natural rights of freemen throughout the United States.'*> Trumbull main-
tained that, if there were any doubt whether black Americans were U.S.
citizens and thus entitled to the natural rights of U.S. citizenship, all
doubts would be resolved “by passage of a law declaring all persons born
in the United States to be citizens thereof. That this bill proposes to do.
Then they will be entitled to the rights of citizens.”'** Trumbull expressly
defined the civil rights of U.S. citizens as the natural rights of freemen, and
stated that “they belong to them in all the States of the Union.”'* Senator

128 Id. at 1154.

129 1d. at 1154.

130 Id. at 1156.

BlId. at 475.

132 Id

133]1d. Accord, id. at 1151-53 (statement of Rep. Thayer).

134 Id. at 1757 (statement of Sen. Trumbull); see also id. at 572 (statement of Sen. Wil-
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Trumbull restated this natural rights theory of U.S. citizenship in rebut-
ting President Johnson’s veto of the Civil Rights Bill.'* Representative
William Lawrence of Ohio, a member of the House Judiciary Committee
and the only Representative to speak on the President’s veto of the Civil
Rights Bill, also asserted this principle in rebuttal to the President’s veto
message. Lawrence proclaimed that the power to confer citizenship “is an
exercise of authority which belongs to every sovereign Power, and is es-
sentially a subject of national jurisdiction. The whole power over citizen-
ship is intrusted to the national Government.”'*

Supporters of the Civil Rights Act therefore amended section 1 by
including the clause that defined and conferred United States citizenship
on all Americans for the specific purpose of ensuring that all Americans
would be entitled to federal protection in their civil rights as citizens."”’
These were the views of the House and Senate floor leaders of the Civil
Rights Bill. Other legislators expressed this same understanding. For ex-
ample, conservative Republican Representative Henry J. Raymond, who
was also a founder and editor of The New York Times, asserted this view!'?
even though he voted to sustain the President’s veto of the Civil Rights
Act.” Raymond proclaimed his desire to raise African Americans to
equal status with other persons by giving them the right of citizenship
and securing all rights resulting from citizenship.'* He reasoned that all
other rights flow from citizenship and making African Americans citizens
would guarantee them the same rights as any other U.S. citizen.'"!

liams) (declaring that the Civil Rights Bill “confer[s] upon all the inhabitants of every State
and Territory all the civil rights that belong to a citizen”).

135 1d. at 1756.

136 Id. at 1832.

137 Courts and scholars have failed to appreciate that the framers of the Civil Rights
Act and the Fourteenth Amendment understood the Citizenship Clause of the Civil Rights
Act as an exercise of Congress’s plenary power to define and protect citizens’ rights. They
have also failed to understand that the framers believed that in conferring citizenship and
defining the rights of U.S. citizens, Congress was entitled to exercise plenary power to
protect citizens’ rights. Thus, according to the framers’ understanding, the Citizenship Clause
of the Fourteenth Amendment, in itself, constituted a delegation of plenary congressional
authority to define and protect the rights of United States citizens. See Robert J. Kac-
zorowski, Revolutionary Constitutionalism in the Era of the Civil War and Reconstruction,
61 N.Y.U. L. REv. 863, 91213 (1986).

133 CoNG. GLOBE, 39th Cong., Ist Sess. 1266 (1866).

13 CoNG. GLOBE, 39th Cong., 1st Sess. 1861 (1866).

140 CoNG. GLOBE, 39th Cong., Ist Sess. 1266 (1866). See also infra note 256.

141 CoNG. GLOBE, 39th Cong., 1st Sess. 1266 (1866). During the Fourteenth Amend-
ment debates, Wilson referred to Raymond’s comments and agreed that:

after declaring all persons born in the United States citizens and entitled to all the
rights and privileges of citizens, it would be competent for the Government of the
United States to enforce and protect the rights thus conferred, or thus declared
.. .. That being conceded, the power to protect those rights must necessarily fol-
low ... as was laid down in the well-known case of [Prigg] vs. The Common-
wealth of Pennsylvania, where the Supreme Court declared that the possession of
the right carries with it the power to provide a remedy.
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Senator Garrett Davis of Kentucky, although an ardent opponent of
the Civil Rights Act, nevertheless agreed that if African Americans were
given citizenship, they would be entitled to the same treatment as white
citizens barring any differences authorized “by the express language of
the Constitution.”'*> However, Davis restricted Congress’s power over
citizens “to such matters as concern the citizens of different States.” The
reason, Davis explained, was that the Comity Clause'® was the sole source
of Congress’s power to enforce the rights of United States citizens, and it
applied only when citizens of one state traveled into another state. The
problem with the Civil Rights Bill, according to Davis, was that it pro-
tected the civil rights of all U.S. citizens within the states in which they
resided. It is significant that Senator Davis, a Democrat with states’ rights
sympathies, thought Congress possessed the power to enforce the rights
secured by the Comity Clause. He proposed a bill to enforce the Comity
Clause, which would protect the rights of citizens when in a state other
than the state of their residence.

It is the framers’ theory of U.S. citizenship and Congress’s power to
enforce the rights of United States citizens encompassed in the Civil Rights
Bill that caused conservative Republican Representative Columbus De-
lano to oppose its enactment.'* He feared that the statute would com-
pletely supplant state jurisdiction over citizens’ rights. Delano accepted the
Republicans’ principle that United States citizens, as such, are entitled to
all of the privileges and rights of citizenship, acknowledging that the
Thirteenth Amendment made the former slaves citizens of the United
States and therefore entitled to all of the rights and privileges of citizen-
ship.'* Consequently, he believed no law was needed to give emancipated
slaves citizenship.'* However, Delano was troubled that:

[I]f we adopt the principle of this bill we declare in effect that
Congress has authority to go into the States and manage and legis-
late with regard to all the personal rights of the citizen—rights
of life, liberty, and property. You render this Government no longer
a Government of limited powers; you concentrate and consoli-
date here an extent of authority which will swallow up all or
nearly all of the rights of the States with respect to the property,
the liberties, and the lives of its citizens.'¥

Id. at 2512.

12 Except where otherwise noted, the following account is taken from id. at 597
(statement of Sen. Davis).

43 U.S. ConsT. art. IV, § 2, cl. 1.

144 See CONG. GLOBE, 39th Cong., Ist Sess. app. at 156-59 (1866).

145 See id. app. at 156.

146 See id.

147 See id. app. at 158.
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He insisted that the Constitution “was never designed to take away from
the States the right of controlling their own citizens in respect to prop-
erty, liberty, and life.”'*® Yet, he proclaimed his desire to see the provi-
sions of the law enforced upon the South.'*

Delano reconciled these two apparently contradictory positions by pro-
posing a constitutional amendment that would require the States to enforce
the fundamental rights of life, liberty, and property and also authorize
Congress to enforce these rights if the states failed to do so.' Delano
explained that he wanted Congress to exercise no more power over the
states than necessary and “would not allow it to go in the first instance to
secure these rights, but allow it to go only when the States refuse to ap-
ply and give such security under the fundamental law of the nation.”"!

Thus, Delano did not object to Congress exercising the requisite power
to enforce the substantive civil rights of United States citizens. To the con-
trary, he proposed to give Congress this power. Rather, he sought to pre-
serve concurrent state jurisdiction and state police powers over citizens’
civil rights by authorizing the federal government to assume jurisdiction
over and enforce civil rights only if the states failed to do so.

It is notable that Delano objected to the Civil Rights Act because it
enforced civil rights directly, without the need for any state violation or
denial of civil rights. It is also noteworthy that his proposed amendment,
which sought to give Congress civil rights enforcement authority only
“where the States withheld it,”'>? nevertheless delegated to Congress the
power to supplant the states and to enforce citizens’ substantive rights. In
other words, Delano’s conception of Congress’s remedial power was not
limited to or exclusively directed at remedying a state’s denial of a citi-
zen’s civil rights; rather, it was directed at enforcing and protecting sub-
stantive civil rights, albeit limited to situations in which a state failed to
provide this protection itself. Though more moderate and more respectful
of states’ rights than the remedies Congress adopted in the Civil Rights
Act, Delano’s conception of Congress’s power to enforce civil rights was

148 See id.

149 See id. app. at 156.

150 See id. app. at 158-59.

151 See id. Representative Delano recommended that Congress adopt Representative John
A. Bingham’s proposed constitutional amendment, modified to require the states to enforce
citizens’ fundamental rights and empowering Congress to enforce these rights should the
states fail to do so.

I am still of the opinion . . . that if we do anything upon this subject at all, we had
better do it by taking up the amendment to the Constitution offered by my col-
league, [Mr. Bingham] (sic) now postponed till April, modifying it in the form I
have suggested, and making it the fundamental law, and then proceeding to secure
the rights of these persons in a way in which we shall not be trampling down or
endangering the fundamental law of the land.

Id. app. at 159.
152 1d. app. at 159.
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substantive and not “remedial” as the Rehnquist Court defined Congress’s
power to enforce Fourteenth Amendment rights. Significantly, supporters
of the Civil Rights Act rejected Delano’s proposal to condition Congress’s
power to enforce substantive civil rights upon a state’s failure to enforce
citizens’ rights. They chose to enforce substantive civil rights directly.

The debate over citizenship suggests that the Civil Rights Act sup-
planted state authority over citizens’ rights in a second way. The Civil
Rights Act overrode any inconsistent state laws and defined some of the
rights that Americans possess as U.S. citizens “in every State and Terri-
tory in the United States.”'® Senator Trumbull insisted that United States
citizenship conferred fundamental rights on all Americans, and he de-
scribed these rights by paraphrasing Justice Washington’s opinion in
Corfield v. Coryell:'** “They are those inherent, fundamental rights which
belong to all free citizens or free men in all countries, such as the rights
enumerated in this bill, and they belong to them in all the States of the
Union.”'* Senator Trumbull thus declared that U.S. citizens possessed
these civil rights independent of state law: “[T]he federal government has
authority to make every inhabitant . . . a citizen, and clothe him with the
authority to inherit and buy real estate, and the State[s] ... cannot help
it.”1% Just what these rights are had never been determined with any
specificity, however. The framers of the Civil Rights Act described the essen-
tial rights of free men and citizens in broad, generic terms as the rights to
life, liberty, and property.'” There was some question whether the rights
to life, liberty, and property included political rights, such as voting and
holding public office, and what the era considered to be social rights, such
as nondiscriminatory access to public accommodations and schools. Most of
the framers and supporters asserted the view that political and social
rights are not among the civil rights and privileges and immunities of citi-
zenship,'® and so those were not included among the rights specified in
section 1.

To avoid uncertainty and ambiguity regarding the rights secured by
the Civil Rights Act, the framers explicitly specified in section 1 some of
the rights they found essential to U.S. citizenship because those rights
were essential to political and economic freedom and individual autonomy
in the context of 1866.'% Section 1 declared that

153 Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (codified as amended at 42 U.S.C.
§8§ 1981-1982 (2000)).

154 Corfield v. Coryell, 6 F. Cas. 546, 551 (C.C.E.D. Pa. 1823).

155 CoNG. GLOBE, 39th Cong., 1st Sess. 474 (1866) (statement of Sen. Trumbull).

156 Id. at 500.

157 See Kaczorowski, supra note 137, at 922-26; see also infra sources cited in notes
301-305.

158 See Kaczorowski, supra note 137, at 881-84, 922-26.

159 See Robert J. Kaczorowski, The Enforcement Provisions of the Civil Rights Act of
1866: A Legislative History in Light of Runyon v. McCrary, 98 YALE L.J. 565, 570 (1989).
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such citizens, of every race and color . .. shall have the same
right, in every State and Territory in the United States, to make
and enforce contracts, to sue, be parties, and give evidence, to
inherit, purchase, lease, sell, hold, and convey real and personal
property, and to the full and equal benefit of all laws and pro-
ceedings for the security of person and property, as is enjoyed
by white citizens, and shall be subject to like punishments, pains,
and penalties, and to none other, any law, statute, ordinance, regu-
lation, or custom, to the contrary notwithstanding.'®

These rights are essentially economic rights and the means of enforcing
them in the courts, the right to the protection of the law for the safety of
one’s person and property, and the right to equal punishments for legal
infractions. Thus, Congress exercised the plenary power of a sovereign
government by defining and conferring some of the rights that individu-
als possess as U.S. citizens, “any law, statute, ordinance, regulation, or
custom, to the contrary notwithstanding.”'¢! Section 3 of the Civil Rights
Act conferred exclusive jurisdiction on the federal courts to try any civil
actions brought by citizens to redress violations of these civil rights,
whether attributable to the actions of public officials or private individuals
acting in their private capacities.'®?

The United States Supreme Court has asserted this view of the fram-
ers’ intent in enacting the Civil Rights Act of 1866. As early as 1883, in

190 Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (codified as amended at 42 U.S.C.
§§ 1981-1982 (2000)).

161 Civil Rights Act of 1866 § 1. Scholars disagree over whether the framers understood
section 1 as a guarantee of the rights there enumerated as equal rights under state law or as
substantive rights of U.S. citizenship. See, e.g., WiLLIAM E. NELsON, THE FOURTEENTH
AMENDMENT: FROM POLITICAL PRINCIPLE TO JUDICIAL DOCTRINE 7-10, 110-23 (1988)
(arguing that the framers and supporters were divided in their views and that this question
was left unresolved until the United States Supreme Court decided the issue); EARL M.
MaLTZ, CiviL RIGHTS, THE CONSTITUTION, AND CONGRESS, 1863-1869, at 6667 (1990)
(arguing that the framers “clearly limited the scope of the [Civil Rights] bill to matters of
racial discrimination,” leaving the states to determine what rights should be granted to
citizens, which created “a potential danger” that “the states could deny the enumerated rights
to all citizens, thus defeating the basic purpose of the bill”); John Harrison, Reconstructing
The Privileges or Immunities Clause, 101 YALE L.J. 1385, 1387-97, 1402-04 (1992) (arguing
that the framers intended to secure equality in state-conferred rights); Kaczorowski, supra
note 159, at 572-74; Kaczorowski, supra note 137, at 912—13 (arguing that the framers
intended to secure section 1 rights as the substantive rights of U.S. citizenship, but preserv-
ing concurrent state jurisdiction over these rights). However, as the Supreme Court’s deci-
sions in The Civil Rights Cases, 109 U.S. 3 (1883), Jones v. Alfred G. Mayer Co., 392 U.S.
409 (1968), and Runyon v. McCrary, 427 U.S. 160 (1976) show, the question whether sec-
tion 1 conferred equal rights or substantive rights does not have to be resolved for the pur-
poses of this Article. See infra notes 163—168 and accompanying text.

162 See Civil Rights Act of 1866 § 1. This provision also conferred exclusive jurisdiction
on federal courts to try all criminal prosecutions as provided in section 2 of the Fourteenth
Amendment.
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The Civil Rights Cases,'® the Court acknowledged that Congress under-
took to enforce the Thirteenth Amendment by

secur[ing] to all citizens of every race and color, and without re-
gard to previous servitude, those fundamental rights which are
the essence of civil freedom, namely, the same right to make and
enforce contracts, to sue, be parties, give evidence, and to inherit,
purchase, lease, sell, and convey property, as is enjoyed by
white citizens.'®*

The Court recounted the framers’ understanding of the Thirteenth Amend-
ment, stating that the framers equated “those fundamental rights which
are the essence of civil freedom” to “those fundamental rights which ap-
pertain to the essence of citizenship, and the enjoyment or deprivation of
which constitutes the essential distinction between freedom and slav-
ery.”'® However, unlike the framers, who emphasized Congress’s power un-
der the Thirteenth Amendment to enforce the rights of U.S. citizens, the
Court in The Civil Rights Cases emphasized Congress’s Thirteenth Amend-
ment powers to enforce those rights the denial of which constitutes an
incident or badge of servitude.'®® Nevertheless, the Court held that federal
legislation enacted pursuant to the Thirteenth Amendment “may be direct
and primary, operating upon the acts of individuals, whether sanctioned
by state legislation or not.”'®” The Court affirmed this view in 1968 when
it held that section 1 of the Civil Rights Act of 1866 secured to black and
white citizens alike the right to property and the right to make and en-
force contracts throughout the United States against violations from any
source, “whether governmental or private.”'s

163109 U.S. 3 (1883).

164 ]d. at 22. Accord United States v. Rhodes, 27 F. Cas. 785, 789 (C.C.D. Ky. 1866)
(No. 16,151) (upholding the constitutionality of the Civil Rights Act of 1866 and Con-
gress’s power to enforce the civil rights of U.S. citizens on the grounds that the Thirteenth
Amendment made the former slaves United States citizens and secured the personal liberty
of “every one, of every race, color, and condition” within the United States); United States
v. Given, 25 F. Cas. 1324, 1325 (C.C.D. Del. 1873) (declaring that the “thirteenth, four-
teenth, and fifteenth amendments of the constitution have confessedly extended civil and
political rights, and . . . have enlarged the powers of [Clongress” to enforce these rights).

165 The Civil Rights Cases, 109 U.S. at 22.

166 Id. at 20-21.

197 1d. at 23.

168 Alfred H. Mayer Co., 392 U.S. at 423-24 (holding that “when Congress provided
[in] . .. the Civil Rights Act that the right to purchase and lease property was to be enjoyed
equally throughout the United States by Negro and white citizens alike, it plainly meant to
secure that right against interference from any source whatever, whether governmental or
private”). In considering the constitutionality of the present codification of this property
right, the Court quoted the Civil Rights Cases and reasserted the constitutionality of the
right to property originally secured by the Civil Rights Act, declaring that the fact that it

operates upon the unofficial acts of private individuals, whether or not sanctioned
by state law, presents no constitutional problem. If Congress has power under the
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It is because opponents understood that the power Congress exer-
cised in enacting the Civil Rights Act was the plenary power of defining
and enforcing the civil rights of all citizens against any violation that op-
ponents objected so vehemently, arguing that Congress usurped the states’
police power to determine and regulate the rights of their citizens and
thus consolidated the states’ police power in the federal government.'®

Thirteenth Amendment to eradicate conditions that prevent Negroes from buying
and renting property because of their race or color, then no federal statute calcu-
lated to achieve that objective can be thought to exceed the constitutional power
of Congress simply because it reaches beyond state action to regulate the conduct
of private individuals.

The Court later interpreted guarantees in section 1 of the right to contract in the same way.
See Patterson v. McLean Credit Union, 491 U.S. 164 (1989), Runyon, 427 U.S. 160, 170-
71 (1976).

199 For example, Democratic Senator Willard Saulsbury of Delaware objected that the
Civil Rights Act was “one of the most dangerous that was ever introduced into the Senate
of the United States,” insisting that the Constitution “does not of itself declare, and human
ingenuity cannot torture it into meaning that the Congress of the United States shall invade
the States and attempt to regulate property and personal rights within the States.” CoNG.
GLOBE, 39th Cong., Ist Sess. 476 (1866). Saulsbury explicitly stated that the Civil Rights
Act “assumes jurisdiction over subject-matters of which Congress has no jurisdiction” and
“positively deprives the State of its police power of government” by determining who shall
hold property within the states, “who shall sue and be sued, and who shall give evidence in
its courts” by assuming the function of “securing to the citizen the possession of his person
and property within the limits of a State” and the “authority over the judicial tribunals in
administration of law in the States,” which, Saulsbury complained, was “a denial to the States
of their police power of regulation.” Id. at 478. Senator Cowan agreed and admonished
that, if “we have the right to pass such a law as this” under the authority of the Thirteenth
Amendment, then “we have a right to overturn the states themselves completely.” Id. at
499. He later clarified that the bill intervened in the states and determined the relationships
of inhabitants to one another and to the government. /d. at 604. Senator Davis declared that
the Civil Rights Act violated “the theory and principle of our Government,” because it
purported to “interfere with the local concerns of any state [regarding] all of the rights,
privileges, and immunities its citizens shall enjoy and their regulation,” observing that it
conferred the rights enumerated in section 1 “upon all the inhabitants of the United States,
of every race and color;” that it interposed federal jurisdiction over the administration of
justice, usurping “the reserve [sic] rights of the States, . . . their power to legislate for their
own domestic concerns, in relation to their own people, the punishment of their own peo-
ple, the property and estates and transactions and contracts of their own people.” Id. at
595-98. Passage of the Civil Rights Act would “utterly subvert our Government,” Davis
warned, because it was “wholly incompatible with its principles, with its provisions, or
with its spirit.” Id. Should it become law, the Civil Rights Act would produce a perfect and
despotic central consolidated Government.” Id. “Congress by this bill are presuming pre-
cisely the power,” Davis admonished, “to establish a civil and penal code for all the states of
the Union,” concluding that section 1 “is a great stride towards the consolidation of all
power by Congress than has ever before been taken or conceived.” Id. at 1414, 1415. Sena-
tor McDougall endorsed the views expressed by Senators Cowan and Guthrie. Id. at 604.

Opponents in the House of Representatives expressed similar views. Representative
Rogers, for example, objected that the Civil Rights Act was intended to extend to black
Americans “all the rights to life, liberty, and property . . . [and] every privilege that ought
to be guaranteed to any man in the United States for the protection of his life, his liberty,
and his property,” but he denied that Congress had the authority “to enter in the domain of
a State and interfere [in this way] with internal police, statutes, and domestic regulations.”
Id. at 1120. Rogers claimed that the Civil Rights Act “would destroy the foundations of the
Government as they were laid and established by our fathers.” Id. Representative Eldridge
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However, the framers of the Civil Rights Act chose not to displace the
states completely.

The third way section 1 of the Civil Rights Act supplanted state au-
thority over citizens’ rights was by providing that all U.S. citizens shall
enjoy and exercise the enumerated civil rights as the most favored class
of citizens (white citizens) enjoyed and exercised them. Because it con-
ferred the enumerated civil rights on the same bases “as whites enjoy”
them, section 1 expressly prohibited the infringement or denial of citizens’

characterized the Civil Rights Act as “one of the most insidious and dangerous” measures
directed against the American people and said it was “designed to take away the essential
rights of the States” by proposing “to enter the States and regulate their police and munici-
pal affairs,” and concluded that “[t]here is no doubt it is a measure designed to accumulate
and centralize power in the Federal Government.” Id. at 1154. Representative Thornton
argued that “it has uniformly been held that each State has the exclusive right to determine
the status of its inhabitants,” and he denied the necessity of conferring on freedmen “all the
rights necessarily included in the term civil rights and immunities” to protect their free-
dom. Id. at 1566. In doing so, the Civil Rights Bill was “trench[ing] upon the rights of the
States, and [was] assuming power which has always belonged to the States of the Union,”
namely, “the right to determine and fix the legal status of [their inhabitants], the local pow-
ers of self government, the power to regulate all the relations . . . between husband and wife,
parent and child . . . all the fireside and home rights which are nearer and dearer to us than
all the others.” Id. at 1566—67. Thornton predicted that the Civil Rights Bill was “but a
stepping-stone to a centralization of the Government and the overthrow of the local powers
of the States. Whenever that is consummated, . . . [t]here will be nothing left but absolute,
despotic, central power.” Id. at 1567. Representative Delano pointedly stated:

[11f we adopt the principle of this bill we declare in effect that Congress has the
authority to go into the States and manage and legislate with regard to all the per-
sonal rights of the citizen—the rights of life, liberty, and property. You render this
Government no longer a Government of limited powers, you concentrate and con-
solidate here an extent of authority which will swallow up all or nearly all of the
rights of the States with respect to the property, the liberties, and the lives of its
citizens.

Id. app. at 158. Representative Kerr emphasized the outer reach of the power Congress was
exercising in enacting the Civil Rights Act. He proclaimed, “This bill rests upon the theory
that Congress has the right to declare who shall be citizens of the United States, and then
to provide that such citizens shall enjoy in the States all the privileges and immunities
allowed therein to the most favored class of citizens.” Id. at 1268. (Emphasis in original).
Kerr denied that Congress possesses this “right” and warned: “If it exists at all, it exists
without limit on its exercise, except the will of Congress.” Id. at 1268, 1270. Representa-
tive Latham accused the Republican supporters of the Civil Rights Act of “interfer[ing]
with the internal policy of the several States so as to define and regulate the ‘civil rights or
immunities among the inhabitants’ therein.” Id. at 1296. The bill would transform Ameri-
can federalism by completely centralizing power in the federal government, it “would change
not only the entire policy, but the very form of our Government, by a complete centraliza-
tion of all power in the national Government,” which he believed would be “most danger-
ous to the liberties of the people and the reserved rights of the States.” Id. President John-
son voiced the same views in explaining his veto of the Civil Rights Bill. He denied that
Congress had the constitutional authority to “abrogate all State laws of discrimination
between the two races in the matter of real estate, of suits, and of contracts generally.” Id.
at 1680. All of these subjects had hitherto “been considered as exclusively belonging to the
States. They all relate to the internal policy and economy of the respective States. They are
matters which in each State concern the domestic condition of its people.” Id.



2005] Congress’s Power To Enforce Fourteenth Amendment Rights 217

rights because of racial and other improper animus.' The Civil Rights
Act again supplanted state law by prohibiting the states from discriminat-
ing unreasonably among citizens in their civil rights, especially, but not
only, on the basis of race."”! In addition to defining and conferring the civil

170 Civil Rights Act of 1866 § 1. Conservative Republican from Pennsylvania, Senator
Edgar Cowan, for example, complained that “[t]his is a proposition to repeal by act of Con-
gress all State laws, all state legislation, which in any way create distinctions between
black men and white men in so far as their civil rights and immunities extend.” CONG.
GLOBE, 39th Cong., Ist Sess. 603 (1866); see also id. at 474 (statement of Sen. Trumbull)
(stating that a purpose of the Civil Rights Bill is to “destroy all these discriminations” in
state law, which the Thirteenth Amendment voided); id. at 504 (statement of Sen. Howard)
(stating that the civil rights bill only contemplates “that in respect to all civil rights . ..
there is to be hereafter no distinction between the white race and the black race”); id. at
505-06 (statement of Sen. Johnson) (declaring that “[t]he first section of this bill says that
there is to be no discrimination” between whites and blacks, and that it prohibits antimis-
cegenation laws because “[w]hite and black are considered together, put in a mass, and the
one is entitled to enter into every contract that the other is entitled to enter into”); id. at
599, 1757 (Sen. Trumbull) (stating that “the very object of the bill is to break down all dis-
crimination between black men and white men . . . it is simply intended to carry out a con-
stitutional provision, and guaranty to every person of every color the same civil rights,” by
declaring “that there shall be no distinction in civil rights between any other race or color
and the white race”); id. at 601 (statement of Sen. Hendricks) (stating that the Civil Rights
Bill provides “that the civil rights of all men, without regard to color, shall be equal”); id.
at 602 (statement of Sen. Lane of Indiana) (declaring that the objectives of the Civil Rights
Bill are to secure to the freedmen “the rights, privileges, and immunities of freemen,” and
to “give effect to [these objectives] by doing away with the slave codes of their respective
States where slavery was lately tolerated,” codes that the Thirteenth Amendment nullified);
id. at 603 (statement of Sen. Wilson) (justifying the need for the Civil Rights Bill to secure
“the new-born civil rights we are now about to pass” for the freedmen from “laws . . . so
atrocious . . . and so persistently . . . carried into effect by the local authorities, that [Union
generals] have issued positive orders forbidding the execution of the black laws that have
just been passed”); id. at app. 182, 183 (statement of Sen. Davis) (arguing that the Civil
Rights Bill proscribed all discriminations against black Americans in favor of white per-
sons); id. at 1118 (statement of Rep. Wilson) (declaring that section 1 of the Civil Rights
Bill prohibits discrimination in civil rights or immunities among United States citizens and
guarantees the same specified rights to “such citizens of every race and color . . . as is enjoyed
by white citizens”); id. at 1158 (statement of Rep. Windom) (stating that the Civil Rights
Bill “declares that hereafter there shall be no discrimination in civil rights or immunities
among the citizens of any State or Territory of the United States on account of race, color,
or previous condition of slavery, and that every person . .. shall have the same [enumerated]
right[s]”); id. at 1293 (statement of Rep. Shellabarger) (stating that the bill prohibits the
states from discriminating “on account of race color, or former condition of slavery”).

17t See Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (1866). Political animus was a ma-
jor problem that Congress sought to address in protecting southern white unionists, federal
officials, and military personnel in the South. See infra notes 292-310 and accompanying
text. Xenophobia and anti-Catholicism were other problems Republicans sought to address.
Representative Lawrence explicitly stated that the Bill was intended to “protect every citi-
zen, including the millions of people of foreign birth who will flock to our shores to be-
come citizens and to find here a land of liberty and law.” CoNG. GLOBE, 39th Cong., Ist
Sess. 1833 (1866). Other participants in the Civil Rights Bill debates stated that the bill
was intended to prevent prejudice based on country of national origin and religion. See,
e.g., id. at 1294 (statement of Rep. Shellabarger) (arguing that the Civil Rights Bill would
prohibit the state of Ohio from passing a law forbidding U.S. citizens of German extraction
from owning property, inheriting property, living in Ohio, or coming to work in Ohio); id.
at 1415 (statement of Sen. Davis) (objecting that the Civil Rights Bill would authorize
Congress “to go into [New Hampshire] and to abrogate” a statute that prohibited Roman
Catholics from holding state offices, thus prohibiting “that distinction among her citizens”).
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rights and immunities of United States citizens, therefore, the Civil
Rights Act overrode state laws that discriminated on the bases of race,
color, or condition of servitude, and probably on the bases of religion, coun-
try of origin, and political affiliation, and it imposed on state officials a
federal duty to recognize and enforce the civil rights of all citizens in the
same manner that the officials recognized and enforced the civil rights of
white citizens.

Not simply a guarantee of racial equality in citizens’ rights or of an
equality in state-conferred rights, the Civil Rights Act defined a national
citizenship consisting of a body of fundamental rights that proponents
and opponents understood its framers and supporters expressly intended
to secure to all citizens of the United States, white as well as black, na-
tive-born as well as the foreign-born.!”” Thus, Representative Wilson pro-
claimed that the Civil Rights Act was intended “to protect [all] our citi-
zens, from the highest to the lowest, from the whitest to the blackest, in
the enjoyment of the great fundamental rights which belong to all
men.”'” Senator Reverdy Johnson, a leader of the Democratic opposition
who was regarded as the foremost authority on the Constitution, confirmed
this view, stating that the Civil Rights Act “professes to define what citi-
zenship is, [and] it gives the rights of citizenship to all persons without dis-
tinction of color, and of course embraces Africans or descendants of Af-
ricans.”'™ Consequently, although black Americans were the intended pri-
mary beneficiaries of civil rights protection, drafters and supporters of
the Civil Rights Act expressed their intention of protecting white citizens
as well.'"” This was also the understanding of observers outside of Con-

172 See, e.g., id. at 41 (statement of Sen. Sherman); id. at 474, 599, 1757 (statements of
Sen. Trumbull); id. at 504-05 (statement of Sen. Johnson); id. at 595, 598 (statements of
Sen. Davis); id. at 603 (statement of Sen. Cowan); id. at 3035 (statement of Sen. Hender-
son); id. at 106667 (statement of Rep. Price); id. at 1117 (statement of Rep. Wilson); id.
at 1120-21 (statement of Rep. Rogers); id. at 1263—-65 (statement of Rep. Broomall); id. at
1264 (statement of Speaker Colfax); id. at 1291, 1292 (1866), 2542 (statement of Rep.
Bingham); id. at 1833-35 (statement of Rep. Lawrence).

73 Id. at 1118.

174 Id. at 505 (statement of Sen. Johnson).

15 The Supreme Court has held that the framers intended the Civil Rights Act to se-
cure the rights of whites as well as blacks and the Court has applied it to protect the civil
rights of whites. See, e.g., Shaare Tefila Congregation v. Cobb, 481 U.S. 615 (1987); Saint
Francis College v. Al-Khazraji, 481 U.S. 604 (1987); McDonald v. Santa Fe Trail Transp.
Co., 427 U.S. 273 (1976). The Court also asserted this view shortly after the statute’s en-
actment. Although it noted that it was primarily intended to protect black Americans from
racial prejudice and discrimination, the Court declared that the Civil Rights Act “extends to
both races the same rights, and the same means of vindicating them.” Blyew v. United States,
80 U.S. (13 Wall.) 581, 593 (1872). The congressional debates offer abundant evidence
supporting the Supreme Court’s holding. See CoNG. GLOBE, 39th Cong., 1st Sess. 475-76,
599, 1760 (statements of Sen. Trumbull) (proclaiming that “this bill applies to white men
as well as black men” because the bill “declares that all persons in the United States shall
be entitled to the same civil rights, the right to the fruit of their own labor, the right to
make contracts, the right to buy and sell, and enjoy liberty and happiness,” and further noting
that “[it] protects a white man just as much as a black man”); id. at 505 (statement of Sen.
Johnson) (stating that “the white as well as the black is included in this first section”); id.
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gress.'’® The framers obviously intended to protect civil rights against viola-
tions beyond those motivated by racial discrimination.

Even the Supreme Court, as early as 1883, recognized that the fram-
ers of the Civil Rights Act understood Congress had the power, and that it
intended to use this power to intrude upon and supplant traditional state au-
thority over the civil rights of all Americans. The Court observed that the
framers undertook to enforce the Thirteenth Amendment by “secur[ing]
to all citizens of every race and color, and without regard to previous ser-
vitude, those fundamental rights which are the essence of civil freedom,”!”’
and that they equated these rights to “those fundamental rights which ap-
pertain to the essence of citizenship.”'”® Indeed, the Court affirmed that leg-
islation enacted pursuant to the Thirteenth Amendment “may be direct
and primary, operating upon the acts of individuals, whether sanctioned
by state legislation or not.”!”

at 595, 598, 1415, app. at 184 (statement of Sen. Davis) (complaining that the Civil Rights
Bill applies “to a free negro or a white local resident citizen of”” any state and that the Civil
Rights Bill “was a flagrant, reckless, and enormous usurpation of power by the majority of
the two Houses” because it extended the Thirteenth Amendment to protect the civil rights
of whites and free blacks); id. at 1803 (statement of Sen. Lane of Kansas) (stating that the
Civil Rights Bill “secured equal rights to all”); id. at 1115 (statement of Rep. Wilson) (re-
porting the Civil Rights Bill as a bill “to protect all persons in the United States in their
civil rights, and to furnish the means for their vindication”); id. at 1153 (statement of Rep.
Thayer) (claiming “The [Civil Rights] bill . . . extend[s] these fundamental immunities of
citizenship to all classes of people in the United States, [and] provides means for the en-
forcement of these rights or immunities.”); id. at 1158 (statement of Rep. Windom) (ad-
monishing that “the negro question . . . never will rest until this nation does justice to the negro
and every other citizen in it”); id. at 1262, 1264 (statement of Rep. Broomall) (exhorting
that the Federal Government was duty-bound “to guard the rights of those who in the midst
of the rebellion periled their lives and fortunes for its honor, of whatsoever caste or lineage
they be,” and “that no system of reconstruction ought to be considered unless it shall effec-
tually guaranty the rights of the Union men of the South,” insisting that “it is the solemn
obligation of this Government to protect the property and the person of every loyal man”);
id. at 1264 (statement of Speaker of the House Colfax) (stating that the Civil Rights Bill is
“very wide in its range, proposing to protect all persons in the United States in their civil
rights and furnishing the means of their vindication”); id. at 1291 (statement of Rep. Bing-
ham) (characterizing the Civil Rights Bill as “legislation in favor of the rights of all before
the law”); id. at 1294 (statement of Rep. Shellabarger); id. at 1833 (statement of Rep. Law-
rence). See also infra notes 285-299 and accompanying text.

176 PHILADELPHIA EVENING BULL., Mar. 30, 1866, collected in Scrapbook on the Civil
Rights Bill 47 (E. McPherson ed., n.d.), in Edward McPherson Papers container 99 (collec-
tion available in Library of Congress). See also PHILADELPHIA AM. & GAZETTE, Apr. 7,
1866, id. at 79; PHILADELPHIA N. AM., Apr. 7, 1866, id. at 78; N.Y EVENING PosT, Apr. 2,
1866, id. at 61-62; N.Y. EVENING Post, Mar. 28, 1866, id. at 32; BALTIMORE AM., Mar. 23,
1866, id. at 4; PHILADELPHIA PRESS, n.d., 1866, id. at 25-26; ROCHESTER DEMOCRAT, n.d.,
id. at 37; YONKERS STATESMAN, n.d., id. at 53.

177 The Civil Rights Cases, 109 U.S. 3, 22 (1883).

178 Id

1% Id. at 23. The Court’s view of the scope of the rights Congress could enforce under the
Thirteenth Amendment may have been narrower than that of the framers of the Civil Rights
Act of 1866. The Court can be read as limiting Congress’s rights-enforcement power under
the Thirteenth Amendment to those rights the denial of which would constitute a badge of
slavery. It is sufficient to recognize that, even on this narrower view of Congress’s Thir-
teenth Amendment power, the Court acknowledged Congress’s plenary power to define and
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The framers’ theory of U.S. citizenship and of constitutional delega-
tion assumed plenary congressional power to enforce the rights of U.S. citi-
zens and to supplant the states’ authority over the rights of U.S. citizens;
they rejected any intention of displacing the states completely in per-
forming the essential governmental function of enforcing citizens’ rights.
To the contrary, they wanted to preserve state authority over citizens’ rights
and therefore drafted the Civil Rights Act in such a way as to preserve
concurrent state police powers.'® They expressed the desire to supplant the
states and enforce citizens’ rights only to the extent necessary under the
circumstances they confronted in 1866.'8! For example, while they could
have conferred unconditionally on all U.S. citizens the rights enumerated
in section 1, they chose not to do so.

The framers and supporters of the Civil Rights Act gave two reasons
for avoiding an outright grant of civil rights to every U.S. citizen. One
reason is that an unconditional grant of civil rights would have entitled
all citizens to these rights on the same basis as every other citizen. How-
ever, the framers did not believe that all citizens are entitled to the same
civil rights or to exercise civil rights on the same basis as others. There were,
and there continue to be, legitimate and reasonable discriminations among
different classes of citizens regarding citizens’ rights. For example, mi-
nors and the insane do not enjoy the same rights as rational adults.'s? In
1866, married women did not enjoy the same rights as unmarried women
or as men, whether married or unmarried.'®3

The framers sought to preserve these distinctions in state law, which
they considered to be legitimate discriminations, as they sought to abol-
ish other kinds of discriminations, such as those based on race and politi-
cal animus. Thus, Representative Wilson explained that

[T]he words [“as is enjoyed by whites”] were not in the original
bill, but were placed there by an amendment offered by myself.
And the reason for offering it was this: it was thought by some
persons that unless these qualifying words were incorporated in
the bill, those rights might be extended to all citizens, whether
male or female, majors or minors.'%

Representative Lawrence repeated this explanation when he observed that
“distinctions created by nature of sex, age, insanity, &c., are recognized

enforce those civil rights that are essential to individual liberty.
180 See infra notes 198-213 and accompanying text.
181 See id.
182 See infra notes 184—185 and accompanying text.
183 See id.
13 CoNG. GLOBE, 39th Cong., 1st Sess. app. at 157 (1866).
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as modifying conditions and privileges,” and may therefore be permitted,
“but mere race or color, as among citizens, never can.”!%

The second reason the drafters of the Civil Rights Bill avoided an out-
right grant of civil rights is that they sought to preserve state jurisdiction
over citizens’ rights.'® Preserving state jurisdiction over citizens’ rights
highlights a significant difference between the rights secured by the Civil
Rights Act of 1866 and the Fugitive Slave Act of 1850. The Supreme
Court had held that the Constitution created the slave owners’ property
rights secured by the Fugitive Slave Clause and that the Constitution did
not delegate to the states the authority to enforce these rights. Consequently,
the power to enforce the slave owners’ right of interstate recapture was
delegated exclusively to Congress, and Congress could provide for the en-
forcement of this federal right only in the federal courts.'®

The power to enforce the personal rights and liberties of citizens was
a different matter altogether. Historically, the enforcement and protection
of these rights and the administration of civil and criminal justice were
core areas of the states’ traditional police powers. Except as they affected
fugitive slaves, the states had exercised these powers virtually without the
federal government’s oversight. The framers of the Civil Rights Act sought
to preserve the states’ concurrent jurisdiction over the personal rights of
U.S. citizens and the common law and statutory regulations which deter-
mined the manner in which individuals exercised and enjoyed these rights. !
They thereby avoided the burden of legislating detailed federal codes
relating to the various areas of civil law and criminal law.

One must keep in mind, however, that the Fugitive Slave Acts of 1793
and 1850 had supplanted the states’ police power to protect and enforce the
personal liberties of their inhabitants, regardless of race, in cases involving
fugitive slaves. These statutes provided for the enforcement of slave owners’
constitutional rights over fugitive slaves through federal tribunals.'® Fol-
lowing this precedent, congressional Republican leaders proclaimed that

185 Id. at 1835. See also id. at 572, 573 (statement of Sen. Henderson) (arguing that a
U.S. citizen takes citizenship rights subject to state regulations, such as contract law pro-
hibiting “lunatic[s]” from making enforceable contracts and drinking laws which “forbid
the selling of intoxicating liquors to minors under twenty-one years of age”); id. at 1293
(statement of Rep. Shellabarger) (arguing that the Civil Rights Bill leaves undisturbed the
state’s power to regulate the rights of married women and minors). Nevertheless, Senator
Cowan continued to insist that section 1 conferred the same right to contract and property
on married women and minors regardless of state law. Id. at 1792. In addition, the framers
refused to undertake the onerous and complicated task of legislating federal civil and criminal
codes to replace those of the states that an unconditional grant of civil rights would have
necessitated. See, e.g., infra notes 236-238 and accompanying text.

186 See infra notes 236-238 and accompanying text.

187 Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 622-24 (1842). The Court held that
state legislatures could prohibit state and local judges from enforcing the Fugitive Slave
Act. See id. at 622. See also supra notes 48 and 54 and accompanying text.

188 See infra notes 236-238 and accompanying text.

189 See Act of Feb. 12, 1793, ch. 7, §§ 34, 1 Stat. 302-05 (repealed 1864); See Fugitive
Slave Act of 1850, ch. 60, 9 Stat. 462 (1850) (repealed 1864).
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citizens of the United States were entitled to the federal protection of
their constitutional rights, and they proclaimed their intention of provid-
ing that protection by the federal government through the Civil Rights
Act. For example, Representative Wilson declared: “citizens of the United
States . . . are entitled to certain rights; and . .. I affirm that being enti-
tled to those rights it is the duty of the Government to protect citizens in
the perfect enjoyment of them. The citizen is entitled to life, liberty, and
the right to property.”!*

The Civil Rights Act posed a problem of constitutional federalism.
Asserting that the federal government possessed the constitutional power,
and the duty, “to protect citizens in the perfect enjoyment of . . . life, lib-
erty, and the right to property” it threatened to supplant the states’ tradi-
tional jurisdiction over and constitutional power to administer ordinary civil
and criminal justice.!! Indeed, in conferring the status and rights of citi-
zenship on all Americans and providing remedies to redress their viola-
tion, Congress could have completely supplanted the states’ jurisdiction
over citizenship and citizens’ rights.

Opponents of the Civil Rights Act insisted that it did precisely that.
For example, Senator Saulsbury accused Republicans of “invad[ing] the
States and attempt[ing] to regulate property and personal rights within the
States.”’®* Saulsbury complained that the states

find themselves by the bill invaded and defrauded of the right of
determining who shall hold property and who shall not within its
limits, who shall sue and be sued, and who shall give evidence in
its courts. All these things are taken out of the control of the States
by the paramount authority of this bill, if it be a constitutional
bill, and the power is given to the Federal Congress to determine
these things, the will of a State to the contrary notwithstanding.”'**

1% CoNG. GLOBE, 39th Cong., Ist Sess. 1294 (1866). See also id. at 474-76 (statement
of Sen. Trumbull) (arguing that U.S. citizens are entitled to the inalienable rights to life,
liberty, and property proclaimed in the Declaration of Independence, and the Civil Rights
Act was intended to secure and enforce these rights); id. at 1151-53 (statement of Rep.
Thayer) (arguing that the Civil Rights Bill merely declared that all native born Americans
shall enjoy the fundamental rights of citizenship, which secure life, liberty, and property and
equal protection of the law).

191 CoNG. GLOBE, 39th Cong., Ist Sess. 1294 (1866). See also infra notes 192—-196 and
accompanying text.

192 CoNG. GLOBE, 39th Cong., 1st Sess. 476 (1866).

193 1d. at 478; id. at 602 (statement of Sen. Cowan) (objecting that the Civil Rights Bill
intervened in the states and determined the relationships of inhabitants to one another and
to the state governments and proclaiming that the Civil Rights Bill was unconstitutional
under the original theory of federalism, where “the people of the several States in their domes-
tic and civil and political relations are to be regulated [exclusively] by the States”); id. at
1778 (statement of Sen. Johnson) (asserting that “[t]he first section usurps, as I think, what
has heretofore been considered as the exclusive authority of the States”); id. at 1121
(statement of Rep. Rogers) (insisting that the Civil Rights Bill gives Congress the right “to
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He maintained, correctly, that if the Civil Rights Act was constitutional,
then Congress could supplant the states’ police powers completely. Quot-
ing the Federalist Papers, Saulsbury insisted that “all these powers em-
braced in your bill are reserved to the States and to the States exclusively,
because certainly they concern the lives, liberties, and properties of the
people,” and therefore the internal affairs of the states.'*

Representative Michael Kerr, a Democrat from Indiana, expressed the
same objection in the House, arguing that the theory underlying the Civil
Rights Act authorized the federal government to displace the states in
regulating citizens’ substantive rights. Maintaining that the states pos-
sessed the exclusive power to define and regulate citizens’ civil rights,
Kerr objected that the bill “rests upon a theory . . . [that] asserts the right
of Congress to regulate the laws which shall govern in the acquisition
and ownership of property in the States, and to determine who may go
there and purchase and hold property, and to protect such persons in the
enjoyment of it.”'*> He warned that this theory denied “the right of the

enter the sovereign domain of a State and interfere with [state] statutes and local regula-
tions,” undermines “those solid bulwarks of constitutional liberty erected by our fathers,”
consolidates power in the Federal Government, and “destroy[s] the foundations of the Gov-
ernment as they were laid and established by our fathers”); id. app. at 158 (statement of
Rep. Delano) (quoting Madison’s Federalist 45, which stated that the reserved rights of the
states “‘extended to all the objects which, in the ordinary course of affairs, concern the
lives, liberties, and properties of the people, and the internal order, improvement, and prosper-
ity of the State,’” insisting that the Constitution established the Federal Government as “a
Government with limited powers, powers restricted to the necessary objects of its existence
and the proper discharge of the great duties devolving upon it” and that it “was never de-
signed to take away from the States the right of controlling their own citizens in respect to
property, liberty, and life”). See also supra note 169.

194 CoNG. GLOBE, 39th Cong., 1st Sess. 478 (1866). Saulsbury did not identify the
specific Federalist Paper he was quoting. See also id. at 596, 141415 (statement of Sen.
Davis) (stating that Congress’s powers “are particularly defined in the eighth section of the
first article of the Constitution,” and that Congress cannot “interfere with the local concerns of
any state, such as all of the rights, privileges, and immunities its citizens shall enjoy and
their regulation,” reasoning that judicial authority holds “the States are sovereign, ‘espe-
cially in regard to the administration of justice, and in the regulation of property and estates,
the laws of marriage and divorce, and the protection of the persons of those who live under
their jurisdiction’” and that “this authority expressly lays it down that all these subjects are
the distinctive and exclusive subjects of State legislation; that over them the authority, the
jurisdiction of the respective States is as though the States were foreign countries”) (quot-
ing Abbott v. Bayley, 6 Pick. (23 Mass.) 89, 92 (1827)); id. at 601 (statement of Sen. Guth-
rie) (stating that “[t]he first section of this bill attempts to repeal all the state laws and to
enact new laws for them, the enforcement of which is put into new hands” and complain-
ing that “under the pretense of giving effect to the freedom of the slave” Congress had
“originated a system that is constantly interfering with the laws of the States, and constantly
interfering with the citizens of the States, bringing them before your tribunals and ques-
tioning them whenever they attempt to enforce a State law against a black man”); id. at
1270 (statement of Rep. Kerr) (stating that the Civil Rights Bill authorized Federal execu-
tive officers and Federal courts “to usurp the functions of the State government” in secur-
ing citizens’ fundamental rights, including Bill of Rights guarantees). See also supra note
169.

195 Except where otherwise noted, the following account is taken from CONG. GLOBE,
39th Cong., Ist Sess. 1270 (statement of Rep. Kerr).
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State to regulate its own internal and domestic affairs, to select its own local
policy, and make and administer its own laws for the protection and wel-
fare of its own citizens.” Kerr concluded with a warning that the Civil Rights
Act tended toward the usurpation of the states’ police power that its un-
derlying theory portended: “Congress, in short, may erect a great central-
ized, consolidated despotism in this capital. And such is the rapid tendency
of such legislation as this bill proposes.”'*

Senate opponents also warned that the principles underlying the Civil
Rights Act authorized Congress to replace the states’ civil and criminal
laws with federal laws. For example, Senator Garrett Davis maintained
that “[t]he principles involved in this bill, if they are legitimate and con-
stitutional, would authorize Congress to pass a civil and criminal code for
every State in the Union.”"” He reasoned that if Congress had the power
to require the states to adopt racially uniform laws relating to civil rights
and criminal penalties, then it had “the power to occupy the whole do-
main of local and State legislation.”'®® The power Congress attempted to
exercise in enacting the Civil Rights Act went much further, Davis warned:
“If this congressional power exists to the extent that it is attempted to be
exercised in this bill, it is without limit except by congressional discre-
tion and forbearance.”'®® Expressing the same view, President Andrew John-
son vetoed the Civil Rights Bill, among other reasons, because its provi-
sions

interfere with the municipal legislation of the States, with the
relations existing exclusively between a State and its citizens, or
between inhabitants of the same State—an absorption and as-
sumption of power by the General Government which, if acqui-
esced in must sap and destroy our federative system of limited
powers, and break down the barriers which preserve the rights of
the States. It is another step, or rather stride, toward centraliza-

19 Kerr supported his contention that the states possessed the exclusive power to define
and regulate the rights of citizens with judicial opinions recognizing this power under the
Comity Clause. He maintained that the states’ power in this respect was exclusive. Id. at
1269-70.

Y97 Id. at 1414 (statement of Sen. Davis). See also id. at 597 (statement of Sen. Davis)
(arguing that principles justifying the Civil Rights Bill invested Congress “with the power
to establish a civil and penal code for all the States of the Union”); id. app. at 158 (Rep.
Delano) (warning that, “[I]f we now go on to a system of legislation based upon the assump-
tion that Congress possesses the right of supreme control in [respect to property, liberty,
and life],” that “whether we are not assisting to build up a consolidated Government in
view of the powers of which we may well tremble . . . the authority assumed as the warrant
for this bill would enable Congress to exercise almost any power over a State”); id. at 1271
(statement of Rep. Kerr).

198 Id. at 1415 (statement of Sen. Davis). Davis later commented that the Civil Rights
Bill would have been named more appropriately “‘An act to consolidate all the reserved sover-
eignty and powers of the several State into the Congress and Government of the United
States.”” Id. at 182.

199 1d. at 1415.
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tion and the concentration of all legislative power in the national
Government.?*

Opponents thus acknowledged that the theory of constitutional authority
proponents argued to support the constitutionality of the Civil Rights Act
was a recognition of Congress’s plenary power to define, confer, enforce,
and protect citizens’ civil rights. They therefore argued that the statute
usurped the states’ sovereign powers reserved to them by the Tenth Amend-
ment.?!

Significantly, not a single supporter of the Civil Rights Act denied op-
ponents’ warnings that its proponents’ understanding of Congress’s powers
to protect citizens’ civil rights gave Congress the power to supplant the
states in the administration of justice. Nevertheless, supporters did ex-
pressly deny that they intended to exercise Congress’s plenary power to
enforce citizens’ rights to the complete annihilation of the states’ police
power. To the contrary, they expressly stated that they intended to pre-
serve the states’ police powers. “The declaration of citizenship does not
confer any right the exercise of which on their part cannot be restrained by a
State Legislature so as to protect the general peace and welfare of the
States. T am sure of that.”>*

This view was echoed outside of Congress. Thus, the New York Eve-
ning Post responded to President Johnson’s veto of the Civil Rights Bill
in an editorial stating that Congress did not “usurp the power of the local
legislature to prescribe in what manner the rights of person and property
shall be secured.” Elaborating, the editor explained that Congress did
not declare “by what rules evidence shall be given in courts, by what ten-
ure property shall be held, or how a citizen shall be protected in his oc-
cupation.” Rather, Congress “only says to the states,” whatever laws they
enact regulating the enjoyment of civil rights, they should “make them

20 1d. at 1681 (President Johnson’s veto message). Senator Johnson defended the
President’s veto with the same argument. /d. at 1777 (reciting the rights secured in section
1 and arguing that, “If Congress can legislate in relation to these rights . . . the States are
abolished,” because “the further provision in this bill follows ... that Congress has the
authority to constitute its own tribunals for the purpose of granting relief for the enforce-
ment of these rights, then the State courts may be closed up.” If Congress’s authority to enact
section 1 exists, “nothing can be plainer” than that, with respect to these civil rights, “this
Government is a consolidated Government . . . it is still more obvious that the result is an
entire annihilation of the power of the States”).

201 U.S. ConsT. amend. X.

202 CoNG. GLOBE, 39th Cong., 1st Sess. 574 (statement of Sen. Henderson). See also
id. at 600, 605 (statement of Sen. Trumbull) (arguing that the Civil Rights Act would not
operate in a state that performs its constitutional obligation to protect and enforce citizens’
rights); id. at 1785 (statement of Sen. Stewart) (arguing that the Civil Rights Act’s penal
section only imposes federal penalties against individuals in states that have discriminatory
laws or customs).

203 The following account is taken from the N.Y. EVENING PosT (n.d., n.p.), collected
in Scrapbook on the Civil Rights Bill 32 (E. McPherson ed., n.d.), in Edward McPherson
Papers container 99 (collection available in Library of Congress).
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general; make them for the benefit of one race as well as another.” The
framers thus drafted the Civil Rights Act to confer and secure civil rights
subject to state regulations, which were themselves subject to Congress’s
power to modify and supplant them as Congress did in the provisions of
the Act. They expressly rejected the burden of enacting federal codes
regulating areas of private law, such as contract law, property law, and
criminal law.?**

Pragmatism alone would have been a sufficient reason for preserving
state police powers over civil rights. The federal government was simply
not equipped or prepared to assume completely the administration of civil
and criminal justice.® In addition, Civil Rights Act proponents were com-
mitted to constitutional federalism, a federalism that preserved state po-
lice powers but recognized the national government’s ultimate responsi-
bility for and power to enforce citizens’ civil rights.

Although they expressed their desire to supplant the states’ police
powers to the extent necessary to secure the civil rights of American citi-
zens, not a single proponent of the Civil Rights Act expressed a desire to
prohibit the states from performing these most essential state functions.
To the contrary, they clearly expressed their wish that the states exercise
concurrent jurisdiction over the rights of U.S. citizens and enforce each
citizen’s rights impartially.*®® For example, Senator Stewart agreed with
opponents that it would be more desirable that the states should “secure to
the freedmen personal liberty” but believed that, since they had not, Con-
gress unquestionably possessed the power to do s0.%” It “was the inten-
tion of those who amended the Constitution . . . to give the power to the
General Government to pass any necessary law to secure to the freedmen
personal liberty,” Stewart argued. “I believe that was the intention. I be-
lieve that is within the legitimate scope of legislation.” Stewart insisted
that Congress “ought and must exercise it if the States will not do justice
to the freedmen,” and “that was the intention in framing the [Thirteenth]
amendment of the Constitution.””® Thus, if a state failed to provide justice
to an American citizen, Congress provided in the Civil Rights Act the jus-
tice that the state withheld.

204 See supra notes 173—176 and accompanying text.

205 See infra notes 213-216, 228-237 and accompanying text.

206 See CONG. GLOBE, 39th Cong., Ist Sess. 504 (1866) (statement of Sen. Howard); id.
at 505 (statements of Sens. Johnson, Trumbull, and Fessenden); id. at 572, 574 (statement
of Sen. Henderson); id. at 573-74 (statement of Sen. Williams); id. at 1832 (statement of
Rep. Lawrence); id. at app. 158-59 (statements of Reps. Delano, Wilson, and Niblack).

27 Except where otherwise noted, the following account is taken from id. at 1785
(statement of Sen. Stewart).

28 Senator Stewart’s expressed understanding of Congress’s Thirteenth Amendment
power to enforce citizens’ rights and his expressed desire to exercise this plenary power
expressly contradict Justice Kennedy’s interpretation of Stewart’s objections to the proposed
Fourteenth Amendment. See City of Boerne v. Flores, 521 U.S. 507, 521 (1997).
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It bears repeating that the framers and supporters repeatedly asserted
that Congress possessed plenary power to enact any law to secure the
rights of U.S. citizens, but that they also disclaimed any intention of ex-
ercising the full scope of this power to the exclusion of state authority
over citizens’ rights. Declaring civil rights to be among the constitution-
ally secured rights of U.S. citizens, the Civil Rights Act authorized fed-
eral civil remedies against anyone who discriminated against a citizen
and thereby violated any of the rights enumerated in section 1.2 The
statute left the redress of ordinary violations of section 1 rights, such as
an ordinary breach of contract claim or the prosecution of a crime not
motivated by a discriminatory animus, to the states’ systems of civil and
criminal justice on the assumption that the states would give appropriate
relief. The framers sought to compel state officials and judges to provide
impartial justice by imposing criminal penalties on those who did not.?'
However, if a state court failed to redress an ordinary civil claim or to
prosecute an ordinary crime and thereby denied to a party one of the civil
rights enumerated in section 1, or, more broadly, if a state failed to enforce
any legal right recognized by state law or failed to bring criminal offend-
ers to justice, and the failure violated a citizen’s section 1 civil rights, the
Civil Rights Act authorized the federal courts and legal officers to sup-
plant the states and to administer the civil or criminal justice that the states
denied.?"!

Representative Wilson explained this enforcement structure when he
asserted the Prigg®'? Court’s theory of the plenary power and duty of Con-
gress to enforce a citizen’s constitutional rights, stating that, “in relation
to the great fundamental rights embraced in the bill of rights, the citizen
being possessed of them is entitled to a remedy” whenever they are vio-
lated.?"”® Wilson then noted that the states were depriving American citi-

29 The United States Supreme Court has repeatedly so held. See The Civil Rights
Cases, 109 U.S. 3, 23-35 (1883); Jones v. Alfred H. Mayer Co., 392 U.S. 409, 423-24 (1968);
Runyon v. McCrary, 427 U.S. 160, 170-71 (1976); Patterson v. McLean Credit Union, 491
U.S. 164 (1989). Section 3 of the Civil Rights Act conferred exclusive jurisdiction on fed-
eral courts to try all violations of section 1 rights. Civil Rights Act of 1866 § 3, ch. 31, 14
Stat. 27 (1866).

210 Civil Rights Act of 1866 § 2. See infra notes 261-291 and accompanying text.

211 Civil Rights Act of 1866 § 3. See United States v. Rhodes, 27 F. Cas. 785, 787 (C.C.D.
Ky. 1866) (No. 16,151) (upholding federal jurisdiction to try all offenses against the Ken-
tucky criminal code involving black victims of crime and black criminal defendants on the
grounds that the state’s rules of evidence denied black parties affected by the cause of
action the same right to testify as was enjoyed by white parties); Blyew v. United States,
80 U.S. (13 Wall.) 581, 593 (1871) (affirming federal jurisdiction to try offenses against
state criminal laws, but restricting this jurisdiction to criminal prosecutions against black
defendants who were denied or could not enforce under state legal process any right se-
cured by section 1 of the Civil Rights Act of 1866). This enforcement structure is more
fully explained at infra notes 277-331 and accompanying text.

212 Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842).

213 Except where otherwise noted, the following account is taken from CoNG. GLOBE,
39th Cong., Ist Sess. 1294 (1866) (statement of Rep. Wilson).
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zens of the rights guaranteed by the Bill of Rights. “When such a case is
presented can we not provide a remedy?” he asked rhetorically. He an-
swered, “Who will doubt it? . . . The power is with us to provide the nec-
essary protective remedies . . . . If not, from whom shall they come?” he
queried. Adding the principles of the Declaration of Independence to the
constitutional theory of Prigg, Wilson boomed, “They must be provided
by the Government of the United States, whose duty it is to protect the citi-
zen in return for the allegiance he owes to the Government.” Thus, when
U.S. citizens needed the federal government to protect their rights and to
remedy their violation, the Civil Rights Act authorized federal courts and
law enforcement officers to stand in the place of their state counterparts
and to give citizens this civil and criminal justice.

But, if the State administered civil and criminal justice impartially in
ordinary cases, there would then be no need for federal intervention or for a
federal forum to enforce citizens’ civil rights.?"* Senator Trumbull explained
that the states were not dispensing justice impartially, which necessitated
congressional action. However, if everyone recognized that black Ameri-
cans are entitled to the same civil rights as white Americans, Trumbull
opined, “and would act upon [this recognition], the States would do it,
and there would be no occasion for the passage of the bill.”?"* Since the
states were unwilling to secure the rights of all Americans, “and Congress
has authority to do it under the [thirteenth] constitutional amendment, is
it not incumbent on us to carry out that provision of the Constitution?”
Representative Wilson made the same point in the House. Explaining that
the states were refusing to protect the rights of some Americans, he de-
clared that “the practice of the States leaves us no avenue of escape, and
we must do our duty by supplying the protection which the States deny.”?'¢

214 See id. at 600 (statement of Sen. Trumbull). Senator Trumbull paraphrased and an-
swered Senator Davis’s accusation that the Civil Rights Bill “breaks down the local legisla-
tion of all the States; it consolidates the power of the States in the Federal Government,”
by stating:

Why, sir, if the State of Kentucky makes no discrimination in civil rights between
its citizens, this bill has no operation whatever in the State of Kentucky. Are all
the rights of the people of Kentucky gone because they cannot discriminate and pun-
ish one man for doing a thing that they do not punish another for doing? The bill
draws to the Federal Government no power whatever if the States will perform
their constitutional obligations.

See id.

215 Except where otherwise noted, the following account is taken from id. at 605 (state-
ment of Sen. Trumbull). Senator Stewart made the same argument specifically in reference
to the penal sanctions of the bill’s second section. See id. at 1785.

216 Id. at 1118 (statement of Rep. Wilson). Senator Thomas Hendricks, Democrat from
Indiana and a member of the Senate Judiciary Committee, stated that the Civil Rights Bill

provides, in the first place, that the civil rights of all men, without regard to color,
shall be equal; and, in the second place, that if any man shall violate that principle
by his conduct, he shall be responsible to the court; that he may be prosecuted
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Scholars disagree whether the framers of the Fourteenth Amendment
sought to enforce substantive rights or merely equality in state-conferred
rights.?’” Most studies approach this question with the assumption that
the framers considered only two alternative courses of action: either the
framers intended to supplant state jurisdiction over citizens’ rights, or they
intended to preserve state jurisdiction.”'® Scholars have equated the first
course of action to enforcing substantive rights and the second to enforcing
an equality in state-conferred rights against discriminatory state action.?"”
They have failed to consider a third course of action, namely, that the fram-
ers sought to enforce substantive civil rights and to preserve concurrent
state jurisdiction over citizens’ substantive rights, though subject to con-
gressional oversight and modification.

This Article argues that the framers adopted this third approach and
asserted plenary power to enforce substantive rights of U.S. citizens and,
at the same time, preserved state concurrent power over those rights, al-
beit a significantly diminished state power. The Article maintains that this
third alternative most accurately explains the framers’ understanding of
the Civil Rights Act. The least one can say with certainty is that propo-
nents of the Civil Rights Act said that they intended to assert Congress’s
power to enforce the substantive rights of all American citizens, whites
as well as blacks, that they asserted Congress’s power to enforce substan-
tive civil rights, and that opponents acknowledged and objected that sup-
porters exercised such plenary power in enacting the Civil Rights Act.
The enforcement structure established in the remaining sections of the Civil
Rights Act clearly demonstrates that the framers authorized federal law
enforcement officials and the federal courts to administer ordinary civil
and criminal justice when Americans were unable to get justice within
the states’ systems of civil and criminal justice.?®

Senator Trumbull regarded section 1 as “the basis of the whole bill.”?*!
Having explained this section, he declared that the only question was:
“will this bill be effective to accomplish the object, for the first section
will amount to nothing more than the declaration in the Constitution it-
self unless we have the machinery to carry it into effect.”” Stating that
he intended to make the bill effective in protecting the civil rights of all
Americans, Trumbull explained that “[t]he other provisions of the bill

criminally and punished for the crime, or he may be sued in a civil action, and
damages recovered by the party wronged.

Id. at 601

217 See, e.g., sources cited in supra note 161.

218 See id.

219 See id.

220 See infra notes 277-331 and accompanying text.

221 CoNG. GLOBE, 39th Cong., Ist Sess. 474 (1866) (statement of Sen. Trumbull).

22 ]d. at 475 (statement of Sen. Trumbull) (referring to the Thirteenth Amendment as
the “declaration in the Constitution”).



230 Harvard Journal on Legislation [Vol. 42

contain the necessary machinery to give effect to what are declared to be
the rights of all persons in the first section.”?*

B. Section 2: Violating Citizens’ Rights Is Made a Federal Crime

Like the framers of the Fugitive Slave Act of 1850, the framers of
the Civil Rights Act of 1866 imposed criminal sanctions on persons who
violated the civil rights secured by section 1. Asserting that “A law is good
for nothing without a [criminal] penalty,” Senator Trumbull characterized
section 2 as “the valuable section of the bill.”** However, Congress did
not exercise its full penal powers, for section 2 limited federal criminal
sanctions to civil rights violations committed under color of law or cus-
tom and motivated by racial animus. Viewed from the perspective of the
twenty-first century, section two establishes that one of the remedies the
framers of the Fourteenth Amendment adopted to correct racially dis-
criminatory state action was to compel state judges and law enforcement
officials to enforce federally secured civil rights by threatening them with
criminal prosecution should they fail to do so.

This penal section defined two federal crimes against citizens’ civil
rights. The first provided that “any person” who subjected or caused to be
subjected “any inhabitant of any State or Territory to the deprivation of
any right secured or protected by this act” was “guilty of a misdemeanor,”
but only if he acted “under color of any law, statute, ordinance, regula-
tion, or custom” and because the person whose right was being deprived
had been “held in a condition of slavery or involuntary servitude ... or
by reason of his color or race.””” The second crime consisted of impos-
ing “different punishments, pains, or penalties” on any such persons.??
These crimes were punishable by a fine of up to $1,000 or imprisonment
for up to one year, or both, at the discretion of the court.?”

C. Congress Asserts Plenary Power To Punish Civil Rights Violators
While Preserving Concurrent State Police Powers

Although the drafters of the Civil Rights Act limited criminal sanc-
tions to persons who acted under color of law or custom and out of racial
animus, they asserted that Congress possessed plenary power to redress
violations of citizens’ rights by imposing criminal sanctions on anyone
who violated a citizen’s civil rights.”?® Referring to section 2, Senator Trum-

23 Id. at 474.

224 Id

25 Civil Rights Act of 1866, ch. 31, § 2, 14 Stat. 27.

226 Id

227 Id

28 See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 475 (statement of Sen. Trumbull); id.
at 1758; id. at 1155 (statement of Rep. Thayer).
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bull explicitly declared that “[t]he right to punish persons who violate the
laws of the United States cannot be questioned.””” Indeed, he argued
that, under the Thirteenth Amendment, “we have a right to pass any law
which, in our judgment, is deemed appropriate, and which will accom-
plish the end in view, secure freedom to all people in the United States.”
Trumbull explained that criminal penalties would stop civil rights viola-
tions when everyone understands “that any person who shall deprive an-
other of any right or subject him to any punishment in consequence of his
color or race will expose himself to fine and imprisonment.” But, Senator
Trumbull contended, it was not necessary to prosecute all wrong-doers,
but only to prosecute a few, particularly the leaders of local communities,
to put an end to the racially motivated civil rights violations that per-
vaded the southern states after the Civil War.?*

Not a single supporter of the Civil Rights Bill denied that Congress
possessed the plenary penal powers that its principal author attributed to
Congress. Indeed, opponents argued that the bill represented the exercise
of such plenary power.?!

That there was little debate on this issue is understandable for at least
two reasons. First, it had been long established that Congress has implied
power to impose criminal penalties on anyone who violates federal stat-
utes.”? Second, the criminal penalties of section 2 were intended principally

229 Except where otherwise noted, the following account is taken from id. at 475. Sena-
tor Trumbull illustrated this point by analogizing to Congress’s penal powers under the Comity
Clause. It is noteworthy that Senator Garrett Davis, a strong opponent of the Civil Rights
Act, believed that Congress had the power to enact legislation to enforce the Comity Clause
against anyone who violated a privilege or immunity secured by this provision. See supra
note 142 and accompanying text. Chief Justice Taney also believed that Congress pos-
sessed the power to enforce the rights secured by the Comity Clause, which, he asserted,
authorized Congress to punish anyone who deprived another of a right secured by the
Clause, and even to authorize federal authorities to call out the Army and Navy to protect
the rightholder. See supra note 63 and accompanying text.

20 Members of the Forty-Second Congress shared this view and included in the Ku
Klux Klan Act of 1871, which was by its title was designed “to enforce the Provisions of the
Fourteenth Amendment,” a section that imposed third-party civil liability on members of
local communities who were aware of and could have prevented, but failed to try to prevent,
personal injuries and property damage by mobs, such as the Ku Klux Klan. See Ku Klux
Klan Act of 1871, ch. 22, § 6, 17 Stat. 13, 15 (1871). Their strategy was to force local commu-
nity leaders publicly to oppose Klan violence in the expectation that community leaders
could bring the violence to an end. See Robert J. Kaczorowski, Reflections on Monell’s
Analysis of the Legislative History of § 1983, 31 UrB. Law. 407, 412-13 (1999).

31 See supra notes 146-151, 169-171, 192-200 and infra notes 288-291, 311-318 and
accompanying text. Civil Rights Act proponents did not deny that it supplanted state civil
and criminal systems. Indeed, they defended these invasions of state police powers as nec-
essary to enforce and protect the rights of United States citizens. See supra notes 198—199
and infra notes 250-252, 277, 319-323 and accompanying text.

232 Chief Justice John Marshall proclaimed that Congress’s penal powers are essentially
implied powers. In justifying the broad theory of implied powers the Court adopted in
McCulloch v. Maryland, Marshall proclaimed that:

Everyone acknowledges that Congress possesses the power to punish any viola-
tion of federal law, even though this power is not expressly delegated by the Con-
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to punish state judges and law enforcement officers who failed to enforce
the Civil Rights Act over racially discriminatory state laws and legal
process. To the Civil Rights Act’s opponents, punishing state judges and
legal officers for enforcing state laws was an intolerable and outrageous
invasion of states’ rights and the independence of state courts.?*

The drafters of the bill restricted its criminal penalties to persons
who acted under color of law or custom for two reasons. They sought to
preserve state jurisdiction over criminal justice, so they brought within
the federal system of criminal justice only those violations of civil rights
that were not being redressed and were not likely to be redressed within
the states’ criminal justice systems. One of their strategies was to distin-
guish federal criminal violations of citizens’ civil rights from ordinary
crimes punishable under state criminal codes by limiting federal criminal
penalties to civil rights violations committed under color of law or cus-
tom and motivated by racial animus.?* However, the framers of the Four-
teenth Amendment also conferred federal original jurisdiction to try or-
dinary crimes and civil suits whenever a party was unable to enforce or
was denied under state law a civil right secured in section 1.2

Senator Trumbull explained that “the words ‘under color of law’ were
inserted as words of limitation, and not for the purpose of punishing per-
sons who would not have been subject to punishment under the act if they
had been omitted.”**® Thus, any person punishable under section 2 would
already have been subject to federal criminal punishment. Section 2 did
not bring the civil rights violator within federal criminal jurisdiction, be-
cause the violation of a citizen’s civil rights secured by section 1 would
have subjected the violator to whatever federal penalties Congress chose
to impose. Rather, section 2 limited federal criminal penalties to only a por-
tion of potential civil rights violators upon whom Congress had the con-
stitutional authority to impose criminal penalties.?’

stitution. The good sense of the public has pronounced, without hesitation, that the
power of punishment appertains to sovereignty, and may be exercised, whenever
the sovereign has a right to act, as incidental to his constitutional powers. It is a
means for carrying into execution all sovereign powers, and may be used, although
not indispensably necessary.

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 416, 418 (1819). Senator Trumbull and
his supporters applied this principle of sovereign power to justify imposing criminal penal-
ties not simply upon the actions of ordinary citizens but of state judges and other public
officials as well. See supra notes 228-229 and infra notes 247-253 and accompanying text.

23 See infra notes 247-249 and accompanying text.

234 See CONG. GLOBE, 39th Cong., Ist Sess. 1758 (1866) (Sen. Trumbull); id. at 1120
(Rep. Wilson); id. at 1294 (Rep. Shellabarger); id. at app. 158 (Reps. Delano, Wilson, and
Niblack); Kaczorowski, supra note 159, at 581, 588.

235 Civil Rights Act of 1866 § 3. Section 3 is explained infra notes 277-282 and ac-
companying text.

236 CoNG. GLOBE, 39th Cong., Ist Sess. 1758 (1866).

27 This analysis deviates from the widely held views of scholars who have interpreted
the “under color of law or custom” principle as the outer limits of congressional authority
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Representative Wilson similarly explained in the House of Represen-
tatives that the Civil Rights Bill was not intended to supplant the states in
the administration of criminal justice. Representative Benjamin F. Loan
asked Wilson “why the [Judiciary] committee limit[ed] the provisions of
the second section to those who act under the color of law. Why not let
[the provisions] apply to the whole community where the acts are com-
mitted?” Wilson responded, “We are not making a general criminal code
for the States.”>*® Clearly, the drafters and supporters of the Civil Rights Act
sought to preserve state criminal jurisdiction and imposed federal crimi-
nal sanctions for civil rights violations only when, in their estimation, fed-
eral penalties were needed.

The nation’s experience with the Fugitive Slave Acts demonstrated
that federal courts and officials were insufficient to enforce citizens’ con-
stitutional rights effectively and that state and local courts and officials
played an essential role in administering civil and criminal justice.?®

to impose criminal sanctions and civil liability on individuals who violate citizens’ consti-
tutional rights. They have understood this principle, and the language of section 1, as limit-
ing congressional authority to discriminatory state action. See, e.g., HERMAN BELZ, EMAN-
CIPATION AND EQUAL RIGHTS: PoLITICS AND CONSTITUTIONALISM IN THE CIVIL WAR ERA
108-40 (1978); HERMAN BELZ, A NEW BIRTH OF FREEDOM: THE REPUBLICAN PARTY AND
FREEDMEN’S RIGHTS, 1861-1866, at 15777 (1976); MicHAEL LES BENEDICT, A COMPRO-
MISE OF PRINCIPLE: CONGRESSIONAL REPUBLICANS AND RECONSTRUCTION, 1863-1869, at
27, 41, 48, 5669, 122-26, 147-49, 170 (1973); CHARLES FAIRMAN, RECONSTRUCTION
AND REUNION, 1864-88, PART ONE, at 1228-29, 1238-42 (1971); HAROLD M. HYMAN, A
MoRE PERrFECT UNION: THE IMPACT OF THE CIVIL WAR AND RECONSTRUCTION ON THE
CONSTITUTION 457, 467-68 (1973); MALTZ, supra note 161, at 70-78; PHILLIP PALUDAN,
A CoVENANT WITH DEATH: THE CONSTITUTION, LAwW, AND EQUALITY IN THE CIVIL WAR
ERraA 58, 261, 274-75 (1975); Michael Les Benedict, Preserving the Constitution: The Con-
servative Basis of Radical Reconstruction, 61 J. AM. HisT. 65, 78-80 (1974).

233 CoNG. GLOBE, 39th Cong., Ist Sess. 1120 (1866); see also id. at 1294 (Rep. Shellabarger
stating that section 2 “is meant, therefore, not to usurp the powers of the States to punish
offenses generally against the rights of citizens in the several States, but its whole force is
expanded in defeating an attempt, under State laws, to deprive races and the members thereof
as such of the rights enumerated in this act”). Shellabarger proposed a bill to supplement
Trumbull’s Civil Rights Bill, which also posited jurisdictional limits to distinguish federal
civil rights crimes from ordinary crimes punishable within the states’ systems of criminal
justice. Shellabarger’s proposal was to enforce the privileges and immunities that U.S. citizens
enjoy under the Comity Clause by imposing criminal penalties on individuals who violated
them, but who were not acting under color of law or custom. Shellabarger recognized Con-
gressional power to punish every violation of a citizen’s fundamental rights, but he pro-
posed requiring an intent element, thus limiting federal criminal jurisdiction in a manner
similar to that of section 2 of the Civil Rights Act. Shellabarger proposed criminal penal-
ties for any individual who violated another’s fundamental right with “the intent to deprive one
from another state of the particular right or of all rights” secured by the Comity Clause.
Letter from S. S. Shellabarger to Lyman Trumbull (Apr. 7, 1866), collected in 65 Lyman
Trumbull Papers (collection available in Library of Congress) (emphasis in original). Al-
though Senator Trumbull believed that Shellabarger’s proposal “reenacted [Trumbull’s]
civil rights bill,” Shellabarger attempted to persuade Trumbull that his proposal differed
from Trumbull’s bill by making it a federal crime to violate the privileges and immunities
secured by the Comity Clause “by one not acting under color of law and as against one
seeking to go from state to state.” Id. (emphasis added).

239 See supra notes 68—82 and accompanying text.
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One, or at most two federal judges sat in a state, and U.S. attorneys and
marshals were similarly limited in number.?** This was one of the reasons
Chief Justice Taney dissented from the Court’s holding in Prigg v. Penn-
sylvania that the states did not possess constitutional authority to enforce
the Fugitive Slave Clause.?' Congress attempted a partial solution to the
problem of insufficient federal courts and legal officers in the 1850 Fugi-
tive Slave Act by authorizing federal judges to appoint U.S. commission-
ers with powers of justices of the peace to enforce the 1850 statute.?*
Even then, the federal judicial system sometimes remained inadequate to
enforce the Fugitive Slave Act without the assistance of the United States
military, the state militia, and local law enforcement personnel.?*® The
framers of the Civil Rights Act wisely sought to preserve the jurisdiction
and role of state systems of criminal justice as they crafted a system of
federal criminal justice which included the enforcement structure origi-
nally established under the Fugitive Slave Act of 1850.%*

D. Congress Legislates To Compel State Judges and Law Enforcement
Officials To Enforce Federal Civil Rights

On the other hand, state and local judicial and executive officials in
the southern states were failing to enforce and often were denying citi-
zens’ civil rights. The failure of state and local legal institutions to pro-
tect citizens’ civil rights presented the drafters of the Civil Rights Act
with the second practical problem they attempted to resolve and the sec-

240 Senator Cowan commented that giving federal courts exclusive jurisdiction over
violations of civil rights was a delusion and no remedy because one, or at most two, federal
courts functioned in the former slave states, and they were too few and too remote from
most of the claimants intended to use them. He added that black Americans were too poor
to gain access to them. These circumstances rendered the federal remedy a virtual nullity.
See CoNG. GLOBE, 39th Cong., 1st Sess. 1782 (1866).

2 Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 630-32 (Taney, C.J., concurring in
part and dissenting in part). Taney argued that, because federal courts were too few and too
remote, federal remedies would be “ineffectual and delusive” if state authorities did not
help in administering them. Id. at 631.

242 Fugitive Slave Act of 1850, ch. 60, §§ 1-4, 9 Stat. 462 (1850) (repealed 1864). The
framers of the Civil Rights Bill authorized federal judges to exercise the same power to
appoint commissioners to enforce the Civil Rights Act. See Civil Rights Act of 1866 § 4
(codified as amended at 42 U.S.C. §§ 1981-82 (2000)).

283 For example, a company of the United States army, another company of Marines, Mas-
sachusetts state militiamen, and Boston police constables assisted federal marshals who
took fugitive slave Anthony Burns to a ship in Boston Harbor for his voyage to Charleston,
South Carolina. See ALBERT J. VON FRANK, THE TRIALS OF ANTHONY BURNS: FREEDOM
AND SLAVERY IN EMERSON’S BosTON 203-19 (1998). Senator Reverdy Johnson recalled that,
because the Fugitive Slave Act of 1850 was “obnoxious to the whole communit[ies]” within
the Northern states, it was enforced only “by power, by military or civil power, threatening
upon each occasion when resort was had to it to involve the particular community where
the attempt was made in civil strife and bloodshed ....” Cong. Globe, 39th Cong., 1st
Sess. 505 (1866).

244 See Civil Rights Act of 1866 §§ 4-9. These provisions are discussed infra notes
333-345 and accompanying text.
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ond reason they limited section 2’s criminal penalties to persons acting
under color of law or custom and out of racial animus: They wanted to
compel state judges and law enforcement personnel to enforce the civil
rights of all Americans, black as well as white, Unionists as well as southern
sympathizers. However, the Supreme Court in Prigg v. Pennsylvania and
Kentucky v. Dennison had ruled that Congress lacked the constitutional
authority to compel state officials to enforce constitutional rights and to
perform duties that the Constitution imposes on them.** According to
these precedents, Congress could not command state officials to protect
and enforce the civil rights of U.S. citizens. In particular, state judges
were free to ignore the Civil Rights Act and to enforce racially discrimi-
natory state statutes and customs with impunity.*

Opponents of the Civil Rights Act protested that punishing state
officials who performed their duties under state laws, even laws that vio-
lated the Civil Rights Act, was a gross violation of Supreme Court prece-
dents and of the states’ sovereign powers. Representative Eldridge, for
example, asserted that the purpose of section 2 “was to control the judge
and prevent his executing the law of the State by his judgment when it
operated peculiarly upon the freedman and therefore enforce the execu-
tion of the Federal law.”*" In an apparent reference to Prigg and Denni-
son, he stated that “[t]he question has been decided over and over again
that [Congress] cannot enforce [its laws] through a State judge.” Echoing
Senator Trumbull, Representative Thayer replied that Congress had the
authority to punish “anybody” who violates its statutes “under color or
authority of any kind.” The bill “imposes on a judge [no] more than to
refrain from violation of the law.” Eldridge was unmollified by Thayer’s
protests. Instead, Eldridge insisted, section 2 was an unconstitutional in-
vasion of and attack upon the independence of the states’ judiciary.

In the Senate, Garrett Davis of Kentucky also objected that section 2
violated state sovereignty, usurped state police powers, and undermined
the independence of the state judiciary. He argued that judicial “authority
holds that the States are sovereign, ‘especially in regard to’” traditionally
local matters such as property, family law, and “‘the protection of the
persons of those who live under their jurisdiction.”””?*® Imposing criminal
penalties on state judges and other officials for failing to enforce the Civil
Rights Act was therefore an unconstitutional intrusion.**

The framers freely acknowledged that their intention in section 2
was to compel state officials, especially state judges, to enforce the rights

245 See Prigg v. Pennsylvania, 41 U.S. (16 Pet.) at 539; Kentucky v. Dennison, 65 U.S.
(24 How.) at 76-77.

246 Id

247 Except where otherwise noted, the following discussion is taken from CONG. GLOBE,
39th Cong., Ist Sess. 1154 (1866).

28 Id. at 596 (apparently quoting from Dennison).

249 Id
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of black citizens by imposing criminal penalties on those officials if they
violated the Civil Rights Act in their official capacities. Senator Trumbull
defended the bill’s imposition of criminal penalties on state judges and
executive officers on the principle that anyone who violates a federal law
subjects himself to criminal prosecution, and the fact that he committed
the violation while acting under color of state law or authority was no de-
fense.” Denying Congress this power “places officials above the law,”
Trumbull admonished. He asserted that Congress possesses the power to
punish anyone who violates federal law, even those who violate federal
law while acting under color of state law.»' Trumbull insisted that Con-
gress may compel state officers to enforce constitutional rights secured
by federal statute by subjecting them to criminal sanctions if they did not.
The doctrine that Congress may not punish those who violate federal law
when acting under color of state authority, Trumbull maintained, is “a
doctrine from which the rebellion sprung, and in entire harmony with the
declaration of Mr. Buchanan, that there was no power to coerce a State.”*?

In the House, Representative Wilson offered a similar explanation of
the criminal penalties of section 2.%* When asked by Representative Loan
why section 2 punishes only “those who act under color of law,” Wilson
explained that the local laws of the states discriminated in reference to
civil rights. Penalties were necessary, Wilson asserted, implying the framers’
intention of forcing state officials to comply with the civil rights guaran-
tees of the Civil Rights Act: “A law without a sanction is of very little
force.”

Arguing that Congress did not have the constitutional authority to
impose criminal penalties on state officials who failed to enforce consti-
tutional rights without amending the Constitution, Representative John A.
Bingham suggested substituting civil liability for section 2’s criminal
penalties.”* While he supported the goal of compelling state legal officers to
enforce citizens’ constitutional rights, he did not believe that Congress
possessed this power without amending the Constitution. He reasoned “that
the care of the property, the liberty, and the life of the citizen, under the
solemn sanction of an oath imposed by your Federal Constitution, is in
the States, and not in the Federal Government.” Bingham then declared that
his proposed constitutional amendment sought to delegate to Congress the
power to compel state officers to enforce the Bill of Rights and to punish
them if they failed to do so. Bingham thus proposed an amendment to the

#0 Except where otherwise noted, the following discussion is taken from id. at 1758.

1 See id. at 1759. Senator Trumbull’s reference was to the Supremacy Clause. U.S.
Consrt. Art. VI, cl. 2. Clause 3 further requires that all state executive and judicial officers
“shall be bound by Oath or Affirmation, to support this Constitution.” U.S. CONST. art. VI,
cl. 3.

22 CoNG. GLOBE, 39th Cong., Ist Sess. 1760 (1866).

233 Except where otherwise noted, the following account is taken from id. at 1120.

234 Except where otherwise noted, the following account is taken from id. at 1292.
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Civil Rights Bill, striking out all penal sanctions, “and in lieu thereof”
giving to “all citizens injured by denial or violation of any of the other rights
secured by” the Civil Rights Bill a civil action for damages and double
costs.?

Representative Wilson rejected Bingham’s amendment to the Civil
Rights Bill. He retorted that there was no difference in principle between
protecting citizens’ rights through a civil remedy and through criminal
sanctions.”® Although, he argued, the principle of Congress’s power to
provide civil remedies and criminal remedies was the same, Wilson saw a
significant practical difference between the costs and effectiveness of
civil and criminal remedies. Criminal penalties shifted the cost of rights
enforcement to the federal government, thus affording effective protec-
tion to “the humblest citizen.” Under Bingham’s suggested civil reme-
dies, “the citizen despoiled of his rights, instead of being properly pro-
tected by the Government, must press his own way through the courts and
pay the bills attending thereon. This may do for the rich, but to the poor,
who need protection, it is a mockery.” Decrying the inadequacy of “a few
dollars in the way of damages,” even “against a solvent wrong-doer,” to
protect constitutional rights, Wilson insisted that the government had a duty
“to provide proper protection, and to pay the costs attendant on it.”

Wilson expected the House to vote for the Civil Rights Bill, either with
or without Bingham’s amendments, and so Wilson

shall at least have the consolation of knowing that this intelli-
gent House accepts the conclusion that the Committee on the Judi-
ciary arrived at—that all these rights belong to the citizen and
should be protected, the only difference between us being that
the committee insists that the protection should be extended at
the cost of the government, while those in favor of the instructions
believe that we should compel the citizen to seek his remedy at
his own cost.’

25 Id. at 1291. Representative Latham also objected that section 2 was “a departure
from the principles and practices of the Government.” Id. at 1296. He reasoned that the
Constitution and laws of the United States must be executed by federal officers, and where
there is a conflict between federal law and state law, “the legitimate remedy is civil and not
penal; or in other words, that the legitimate remedy is by appeal to the United States courts
instead of by penalty upon the State officer executing the State law.” Id.

2% Except where otherwise noted, the following account is taken from id. at 1295.

27 The “instructions” to which Wilson referred were separate amendments to the Civil
Rights Bill offered by Representative Bingham and Representative Raymond which would
have eliminated the bill’s criminal sanctions. See supra notes 254-255 and accompanying
text. While Bingham’s proposal would have changed the criminal sanctions of section 2 to
civil remedies, Raymond’s proposal simply declared that all persons born in the United
States are “citizens of the United States, and entitled to all rights and privileges as such.”
CoNG. GLOBE, 39th Cong., Ist Sess. 1266—67 (1866). Raymond thought that declaring the
freedmen to be citizens entitled them to all of the rights of citizens, including the right to
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Nevertheless, it is significant that Bingham stated that he intended
his proposed constitutional amendment to compel state officials to en-
force citizens’ Bill of Rights guarantees and that Congress might do so by
imposing civil liability in addition to criminal penalties on those officials
who failed to enforce citizens’ Bill of Rights guarantees. It is equally
significant that Republican leaders and supporters of the Civil Rights Bill
expressed their understanding that Congress could compel state officials
to enforce federal rights by imposing civil liability and criminal sanc-
tions on them should they fail to do so0.>®

While scholars have understood section 2’s “state action” require-
ment for federal crimes only as a limitation on Congress’s power to en-
force citizens’ rights,” the debates on this question demonstrate that it
was not so viewed by the Congress that enacted the Civil Rights Act.
Opponents of the Civil Rights Act vociferously asserted that imposing
criminal sanctions on state officials who violated another person’s civil
rights when acting under color of law or custom was an unconstitutional
expansion of Congress’s legislative powers because doing so violated
principles of constitutional federalism and Supreme Court precedents by
compelling state and local judges and law enforcement officials to en-
force federal civil rights.?®® The debate these penalties generated evinces
the extraordinary expansion of federal legislative power they represented.?!

sue in federal court to enforce their civil rights whenever they were unable to enforce them
or were denied them in state court. /d.

238 The exchange between Bingham and Wilson manifests their intention of compelling
state officials to enforce federal law by imposing federal civil liability and criminal penal-
ties on the officials’ failure to do so. This raises questions regarding recent Supreme Court
decisions that have held that Congress lacks the power to impose such sanctions against
states, even pursuant to its legislative authority under the Fourteenth Amendment. See, e.g.,
Printz v. United States, 521 U.S. 898 (1997); New York v. United States, 505 U.S. 144 (1992).
Scalia’s majority opinion in Printz is based largely on history, which he found to be lack-
ing in any examples of Congress requiring state executive officials to perform federal duties.
Scalia obviously overlooked the Civil Rights Act and other Reconstruction enforcement
statutes, which contradict his conclusion. The issue of whether the framers of the Four-
teenth Amendment intended to compel state officials to enforce the provisions and statutes
that Congress enacts in order to implement the amendment warrants fresh investigation.

29 See supra note 237 and accompanying text.

260 Senator Cowan considered section 2 an “atrocity,” because a state judge legitimately
may question the constitutionality of the Civil Rights Act, but if deciding against its consti-
tutionality “he subjects himself to a criminal prosecution.” If deciding in favor of the Act,
however, the judge is likely to “be impeached by [his] own State Legislature.” CONG.
GLOBE, 39th Cong., 1st Sess. 1783 (1866).

1 See, e.g., id. at 475-76 (Sens. Trumbull and Cowan debating the justice of subject-
ing state judges to criminal sanctions for enforcing racially discriminatory state laws in
violation of the Civil Rights Act); id. at 500, 603-04, 1783 (statement of Sen. Cowan)
(complaining that section 2 “is the first time I think in the history of civilized legislation
that a judicial officer has been held up and subjected to a criminal punishment for that which
may have been a conscientious discharge of his duty ... where a bill of indictment is to
take the place of a writ of error, and where a mistake is to be tortured into a crime”); id. at
598, 1415, app. 182 (statement of Sen. Davis) (objecting “[t]hat any man or any court or
any officer of the law who presumes to inflict upon a negro a different punishment than
that to which a white man is subject for the same act, shall himself be regarded as an of-
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Thus, by criminalizing civil rights violations committed by persons act-
ing under color of law or custom, the framers of the Civil Rights Act cir-
cumvented or ignored Supreme Court precedents which opponents in-
sisted prohibited Congress from compelling state officials to enforce fed-
eral rights and to perform federal duties. Through the threat of criminal
prosecution, the Act’s supporters sought to compel state judges and law
enforcement officials to perform the federal duty of enforcing the civil
rights of American citizens.

The federal legal officers who were responsible for enforcing the
Civil Rights Act interpreted their legislative duty to include the prosecution

fender against the law,” and insisting that “[t]he Congress of the United States have no
right to take jurisdiction over such a case or the parties to such a transaction . . . to declare
and to denounce such punishment against the State courts and State officers for thus exe-
cuting the constitutions and penal laws of the States”); id. at 1758 (statement of Sen.
Trumbull) (denying that criminal sanctions attempt to punish state legislators, but “ad-
mit[ting] that a ministerial officer or a judge, if he acts corruptly or viciously in the execu-
tion or under color of an illegal act, may be and ought to be punished; but if he acted inno-
cently the judge would not be punished”); id. at 1778 (statement of Sen. Johnson) (attack-
ing section 2 for destroying the independence of the states’ judiciary by making criminals
out of state judges who enforced an inconsistent state statute in the good faith belief that
the Civil Rights Bill was unconstitutional); id. at 1809 (statement of Sen. Saulsbury) (pre-
dicting revolution and bloodshed should federal legal officers attempt to enforce the “grossly,
palpably, fragrantly unconstitutional” provisions of the Civil Rights Bill against state
judges); id. at 1119 (statements of Reps. Loan and Wilson) (discussing criminal sanctions
imposed on public officers and not on others); id. at 1121 (statement of Rep. Rogers)
(complaining that section 2 would subject a state judge to federal criminal prosecution for
administering a state anti-miscegenation law he was sworn to uphold and was in good
conscience enforcing); id. at 1154 (statement of Rep. Eldridge) (charging that section 2 is
“a most flagrant and tyrannical interference with the independence of the [state] judici-
ary”); id. at 1265 (statement of Rep. Davis of New York) (expressing the fear that section 2
might unconstitutionally subject to federal punishments state judges who performed their
duties in obedience to state laws that conflicted with the Civil Rights Act, and state officers
who obeyed process issued by state courts under such laws, before a federal court had ruled on
the constitutionality of the Civil Rights Act); id. at 1267 (statement of Rep. Raymond)
(stating it was neither “just” nor “right” to punish a state court judge “for enforcing a State
law”); id. at 1270 (statement of Rep. Kerr) (declaring that section 2 punishes only “persons
acting under State authority in some sort of official capacity,” naming county boards,
school teachers, and other public officials who discriminated against blacks); id. at 1291—
92 (statement of Rep. Bingham) (denying that Congress had the authority to impose crimi-
nal sanctions on state officers who obeyed and enforced state laws in good faith, recom-
mending that the criminal penalties be changed to civil liability, and declaring that he pro-
posed a constitutional amendment “which would arm Congress with the power to compel
[state officials’] obedience to the oath [to uphold the Constitution], and punish all viola-
tions by State officers of the bill of rights”); id. at 1294 (statement of Rep. Shellabarger)
(stating that section 2 punishes only wrongs committed under color of state authority); id.
at 1680 (President Johnson’s veto message) (stating that section 2 “provides for counter-
acting such forbidden legislation by imposing fine and imprisonment upon the legislators
who may pass such conflicting laws, or upon the officers or agents who shall put, or attempt to
put, them into execution,” thus “invading the immunities of legislators” and “assailing the
independence of the judiciary”); id. at 1837 (statement of Rep. Lawrence) (responding to
President Johnson, stating “it is better to invade the judicial power of the State than permit
it to invade, strike down, and destroy the civil rights of citizens. A judicial power perverted
to such uses should be speedily invaded.”).



240 Harvard Journal on Legislation [Vol. 42

of state and local officials and judges who violated citizens’ civil rights.?®
Conscientious officers of the Freedmen’s Bureau sought to secure an im-
partial administration of civil and criminal justice in the South by arrest-
ing and prosecuting state and local judges and law enforcement officers
for failing to provide blacks and white Unionists with the equal protec-
tion of the law. Southern judges were prosecuted for declaring the Civil
Rights Act unconstitutional, for enforcing racially discriminatory state
laws, for imposing racially discriminatory punishments on black criminal
defendants, and for refusing to allow black witnesses to testify, whether
their actions were authorized by or were in violation of state rules of evi-
dence. Bureau agents prosecuted state law enforcement officers for fail-
ing to act on complaints filed by blacks and unpopular whites. Bureau
agents also prosecuted state officers for infringing the rights of blacks to
carry firearms and for infringing blacks’ rights to be protected against
unreasonable searches and seizures.?” State officials were also subjected
to federal prosecution for participating in outrages committed against blacks
and for prosecuting white Unionists in harassment suits motivated by politi-
cal animus.?*

E. Congress Punishes Private Individuals Who Violate Civil Rights
Under Color of Law or Custom

There is persuasive evidence that the framers of the Civil Rights Act
of 1866 also intended to impose section 2 criminal penalties on private
individuals. In a variety of ways, private parties violated civil rights un-
der color of law and custom after the Civil War.*®® Black Americans des-
perately needed federal protection from Southern whites who refused to
accept them as free and equal citizens. Supporters emphasized the exis-
tence of the black codes and racially discriminatory administration of
justice in southern states to demonstrate the need for congressional legis-
lation that recognized and protected the rights of the former slaves.?®® These
supporters also referred to the black codes to explain the kind of protec-
tion Congress should provide.”” The Southern black codes were updated

262 Except where otherwise noted, the following account is taken from ROBERT J. Kac-
ZOROWSKI, THE POLITICS OF JUDICIAL INTERPRETATION: THE FEDERAL COURTS, DEPART-
MENT OF JUSTICE AND CIVIL RIGHTS, 18661876, at 27-48 (1985).

23 Id. at 36-38.

24 Id. at 29, 37-38.

25 See infra notes 292-297 and accompanying text for the ways in which private indi-
viduals violated the civil rights of white Unionists and federal officers under color of law.

26 See, e.g., CONG. GLOBE, 39th Cong., Ist Sess. 91-96 (1866) (statement of Sen.
Sumner); id. at 1118 (statement of Rep. Wilson); id. at 474, 1758-59 (statement of Sen.
Trumbull).

27 For representative statements, see, for example, CONG. GLOBE, 39th Cong., 1st
Sess. 39, 603 (1865) (statement of Sen. Wilson) (expressing, during his proposal of the
Civil Rights Act, the need for federal civil rights protection because the old slave codes
were still “being executed, and in some [states] in the most merciless manner,” describing
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versions of the antebellum slave codes, and they subordinated Southern
blacks to white domination under conditions reminiscent of slavery.®

statutes in Georgia, Louisiana, and Mississippi and admonishing that “these reconstructed
Legislatures, in defiance of the rights of the freemen and the will of the nation embodied in
the [thirteenth] amendment to the Constitution, have enacted laws nearly as iniquitous as
the old slave codes that darkened the legislation of other days”); id. at 474, 1759 (state-
ment of Sen. Trumbull) (describing Mississippi and South Carolina statutes that denied the
freedmen certain rights, subjected them to severe penalties, and imposed restrictions on
them that had been imposed on them during slavery, and stating that “[t]he purpose of the
[Civil Rights] bill under consideration is to destroy all these discriminations, and to carry
into effect the constitutional amendment”); id. at 602 (statement of Sen. Lane of Indiana)
(explaining that the Civil Rights Bill is necessary “because we fear the execution of these
laws if left to the State courts”); id. at 603 (statement of Sen. Cowan) (protesting that
“[t]his is a proposition to repeal by act of Congress all State laws, all state legislation, which in
any way create distinctions between black men and white men in so far as their civil rights
and immunities extend”); id. at 1785 (statement of Sen. Stewart) (stating that it would be
more desirable that the States should “secure to the freedmen personal liberty, but, since
they have not, Congress unquestionably possesses the power to do so”); id. at 1118-19
(statement of Rep. Wilson) (proclaiming Congress’s duty to protect every citizen in the
“great fundamental rights which belong to all men” from “[l]Jaws barbaric and treatment
inhuman . . . meted out by our white [Civil War] enemies to our colored friends,” and ex-
plaining that the criminal sanction provided in section 2 “grows out of the fact that there is
discrimination in reference to civil rights under the local laws of the States,” for which “we
provide that the persons who under the color of these local laws should do these things
shall be liable to this punishment”); id. at 1123 (statement of Rep. Cook) (stating that the
former rebel state legislatures have enacted laws “so malignant in their spirit toward these
freedmen, so subversive of their liberties” that the President and military commanders “have
set aside those laws and prevented their execution,” and now Congress “provide[s] by leg-
islative action precisely the same thing and nothing more” than the orders issued by mili-
tary commanders under the authority of the President “to protect these people in the en-
joyment of their freedom”); id. at 1153 (statement of Rep. Thayer) (stating that Congress
must protect the natural rights of citizens because at least six southern legislatures “have
enacted laws which, if permitted to be enforced, would strike a fatal blow at the liberty of
the freedmen and render the constitutional amendment [abolishing slavery] of no force or
effect whatever”); id. at 1295 (statement Rep. Latham) (stating that although the wording
of section 1 makes no reference “to discriminations by the State or other local law, yet it is
very evident from its connections, and from the entire bill, that its reference is to such
discriminations”); id. at 1293 (statement of Rep. Bingham) (stating that the Civil Rights
Bill proposes to “reform the whole civil and criminal code of every State government by
declaring that there shall be no discrimination between citizens on account of race or color
in civil rights or in the penalties prescribed by their laws”); id. at 1123 (statement of Rep.
Cook); id. at 1160 (statement of Rep. Windom) id. at 1263 (statement of Rep. Broomall); id.
at 1293 (statement of Rep. Bingham); id. at 1295 (statement of Rep. Latham); id. at 1785
(statement of Sen. Stewart); id. at 1833-36 (statement of Rep. Lawrence) (quoting at
length from testimony given before the Joint Committee on Reconstruction, from newspa-
pers, and from correspondence of military commanders in Southern states discussing dis-
criminatory statutes enacted by southern legislatures; the legislatures’ failure to enforce the
civil rights of blacks; and the actions taken by officers of the military and Freedmen’s Bu-
reau to nullify these statutes and to provide tribunals to dispense to blacks the protection
and justice that the states denied).

28 See, e.g., 1865-66 Ala. Acts 86, 98, 100, 112, 116, 120; 1866-67 Ark. Acts 13, 35,
122; 186566 Fla. Laws chs. 1465-79; 1865-66 Ga. Laws 3, 43, 101, 108, 233-34, 240,
248, 250-52, 254; 1866 Ga. Laws 38-39, 208, 210, 212, 217; 1865 La. Acts 10-12, 16,
19-20, 34; 1865 Miss. Laws chs. 4-6, 23-24; 1865-66 N.C. Sess. Laws 6, 35, 40, 42, 62,
64, 72; 1865 S.C. Acts 4730 §§ 4-5, 4731, 4733, 4791, 4797; 1865-66 Tenn. Pub. Acts 4,
34, 40, 56; 1866 Tex. Gen. Laws 63, 80, 82, 111, 120, 128, 153-54; 1865 Va. Acts chs. 14—
15, 17-19, 21-25, 28, 62, 113, 116, 138, 142, 258. See generally THEODORE BRANTNER
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However, the black codes were not the only problem, and perhaps
they were not the primary problem that Congress needed to address in
1866 because military commanders nullified the codes and ordered their
officers to ensure that they were not enforced before the Civil Rights Act
was enacted.”® The Southern states retained the penal codes applicable to
slaves except those specifically amended by statute.

An important feature of these Southern black codes is that they le-
gitimated and authorized the practices of Southern whites that subordi-
nated Southern blacks and subjected them to the economic and social con-
trol of whites.””® The black codes gave employers contract rights and meth-
ods of enforcing contracts against black laborers that were not available
in contracts with white laborers. Further, the black codes gave landown-
ers methods of disciplining black tenants and field hands that they were
not legally authorized to use against white tenants and field hands. Black
codes authorized employers and landowners, as well as ordinary whites or-
ganized into patrols, to enforce an informal, customary system of controls
that restricted blacks’ freedom to move from place to place. In addition,
blacks in the South were denied access to local systems of civil and criminal
justice when they sought to redress violations of their rights and punish-
ment for crimes committed against them.

Members of the Thirty-Ninth Congress spoke about these injustices
as problems they sought to address and remedy. At the very beginning of
the congressional session, for example, Senator Henry Wilson of Massa-
chusetts quoted from a Louisiana vagrancy statute requiring the freedmen,
among other things, to “furnish themselves with a comfortable home and
visible means of support within twenty days after the passage of this act,”
on penalty of being arrested and “hired out by public advertisement to
some citizen, being the highest bidder, for the remainder of the year in
which they are hired.”?! It also required the consent of a freedman’s for-
mer employer, officially recorded by the parish recorder, before he or she
was permitted to change employers. Should his employer die, the freed-
man was obligated to the deceased’s heirs or whoever acquired his prop-
erty. The statute authorized the employer to enforce these and other pro-
visions, such as a prohibition of general conversation during working hours,

WIiLsON, THE BLACK CODES OF THE SOUTH (1965).

29 See General Orders No. 3, Jan. 12, 1866, Adjutant General’s Office, reprinted in
THE PoLITICAL HISTORY OF THE UNITED STATES OF AMERICA DURING THE PERIOD OF RE-
CONSTRUCTION 122-23 (Edward McPherson ed., 1875). See also General Orders No. 7,
Mar. 4, 1866, Headquarters, Dep’t of South Carolina, reprinted in CONG. GLOBE, 39th
Cong., 1st Sess. 1834 (1866).

20 Except as is otherwise noted, this discussion is taken from ErRic FONER, RECON-
STRUCTION: AMERICA’S UNFINISHED REVOLUTION, 1863-1877, at 199-201 (1988); LEoN F.
LiTWACK, BEEN IN THE STORM SO LONG: THE AFTERMATH OF SLAVERY 292-386 (1979); and
WILSON, supra note 268.

271 Except where otherwise noted, the following account is taken from CONG. GLOBE,
39th Cong., Ist Sess. 39 (1866).
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by a fine for disobedience, defined as failure to obey reasonable orders,
neglect of duty, and leaving home without permission. All disputes were
to be settled by the employer, with a right of appeal to the nearest justice
of the peace and two freeholders, one each selected by the employer and
laborer. If the laborer should leave the employ during the term of em-
ployment, the employer was authorized to have the laborer arrested and
returned to his employ to finish the contract. Senator Wilson also cited a
Mississippi black code that authorized “any person” to arrest and return
“any freedman, free negro, or mulatto” who leaves the employ of his master
and collect a fee of $5 plus 10 cents per mile. Private individuals acting
under color of these laws violated the Civil Rights Act and thus rendered
themselves criminally liable under section 2. Other supporters of the
Civil Rights Bill referred to (and quoted) correspondence among Freed-
men’s Bureau officials and military officers describing the strategies by
which Southern whites subordinated blacks through law and by the ac-
tions of private individuals authorized by law and/or custom. Representa-
tive William Windom of Minnesota quoted from the correspondence be-
tween military officers serving as Freedmen’s Bureau agents in the South
and General O. O. Howard, the Commissioner of the Freedmen’s Bureau.?”?
Windom read a letter from a Colonel De Gauss to General Howard con-
cluding that the “‘negroes are not yet free’” in some portions of Texas.
“‘[TThe pass system is still in force, and when a freedman is found at large
without a pass, he is taken up and whipped.””

Lieutenant Stewart Eldridge wrote to General Howard on November
28, 1865 from Vicksburg, Mississippi, informing Howard of a “freed-
men’s bill” that the Mississippi legislature had just enacted into law. The
statute prohibited freedmen from holding, leasing, or renting real estate;
it compelled them to marry whomever they were living with and “‘to

999,

support the issue of what was in many cases compulsory co-habitation’”;
it excluded the freedmen’s testimony “‘in cases all white’”; it authorized
mayors and boards of police “‘by their sole edict to prevent any freedmen
from doing any independent business and to compel them to labor as em-
ployes [sic] with no appeal from such decision’”; and it “‘gives power to
any white citizen over the person of a freedman unknown to any other
law, and denies the right of appeal beyond the county court.”” Following
the enactment of this statute, Colonel Samuel Thomas, assistant Freed-
men’s Bureau commissioner in Mississippi, wrote that “‘Thousands of
acres have been rented from owners of land by freedmen who expected
that they would be allowed to cultivate land in this way. They are notified
that they must give up their leases by citizens.”” Windom reported that,
“In Virginia the laws and customs reduce the negro to vagrancy, and then
seize and sell him as a vagrant,” evidently to white landowners to work
off their punishment for vagrancy. In various states “there are laws com-

272 Except where otherwise noted, the following account is taken from id. at 1160.
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pelling the return of the freedman to his master under the name of em-
ployer, and allowing him to be whipped for insolence,” Windom recounted.

The conditions these legislators described reflected a socio-legal
structure that relied on private actors acting under legal authority and/or
following customary practices designed to deny civil liberty to Southern
blacks and to subordinate them to white domination. Windom detailed
these conditions, sardonically characterizing them as “some specimens of
protection which [the Freedmen] get from the civil authorities of the
States in which they live.” He explained that Southern whites used va-
grancy laws to keep Southern blacks in a state of virtual slavery. South-
ern blacks were prohibited from owning or renting a home and from earning
a livelihood, and then they were “arrested and sold as vagrants because
they have no homes and no business.” Planters conspired to “compel” black
field workers “to work for such wages as their former master may dic-
tate,” and to “deny” blacks the “privilege” of being hired “to any one with-
out the consent of the master.”

In response to civil rights opponents who argued that the condition
of Southern blacks did not warrant federal legislation, Windom queried,

Sir, do you at this late day call the whipping-post and the pass
system evidences of liberty? Do you call that man free who cannot
choose his own employer or name the wages for which he will
work? Do you call him a freeman who is denied that most sa-
cred of all possessions, a home? Is he free who cannot bring a
suit in court for the defense of his rights?

With as much sadness as sarcasm, Windom concluded, “Sir, if this be
liberty may none ever know what slavery is.”

As the sole representative to speak in the House of Representatives
following President Johnson’s veto of the Civil Rights Bill, Representa-
tive William Lawrence of Ohio, a member of the House Judiciary Com-
mittee, elaborately reported conditions in the South that necessitated the
bill’s enactment. Lawrence quoted at length from testimony given before
the Joint Committee on Reconstruction, which was in the process of drafting
the proposal that became the Fourteenth Amendment, from newspapers,
and from correspondence of military commanders in the Southern states.
He quoted the Cincinnati Commercial reporting that, under the “rigidly
enforced” Mississippi vagrancy statute, “the freed slaves are rapidly be-
ing reenslaved.””” Lawrence lamented that “No negro is allowed to buy,
rent, or lease any real estate; all minors of any value are taken from their
parents and bound out to planters; and every freedman who does not con-
tract for a year’s labor is taken up as a vagrant.” Lawrence proclaimed
that it would be “barbarous, inhuman, infamous” to abandon the former

273 Except where otherwise noted, the following account is taken from id. at 1833.
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slave “to the fury of their rebel masters, who deny them the benefit of all
laws for the protection of their civil rights.”

The framers of the Civil Rights Act undoubtedly understood the right to
the equal protection of the laws as a personal right citizens possessed in
relation to private individuals as well as to the government. They certainly
expressed their intention of punishing private parties who violated citi-
zens’ civil rights while acting under color of law or custom. Senator Trum-
bull made this clear in describing the penalties as aimed not at “State
officers especially, but everybody who violates the law. It is the intention
to punish everybody who violates the law.”™

One of the reasons Senator Garrett Davis of Kentucky opposed the
Civil Rights Act was precisely because of the criminal sanctions imposed
by section 2 on public officers and on private individuals who acted un-
der color of discriminatory state statutes. Asserting that the right to marry
is a civil right secured by section 1 of the Civil Rights Act, Davis argued
that, in states such as Kentucky and Illinois that prohibited interracial mar-
riage, “the clerk who refused a license to a negro to marry a white per-
son, the preacher who would not perform the ceremony,” as well as “the
officers of the law who would enforce its penalties against persons who
had violated it, would themselves become criminals, and subject to pun-
ishment under this act.”?” Davis argued that because racially discrimina-
tory practices in public accommodations were established by law, ordi-
nances and customs, proprietors who enforced these discriminatory laws
and customs on ships and steamboats, in hotels and saloons, in churches
and on railroads, would subject themselves to criminal penalties under
the Civil Rights Act. Davis objected to the enforcement structure that the
bill established “for the benefit of the favored negro race.” It “directs the
appointment of legions of officers to prosecute [violators] both penally
and civilly . . . at the cost of the United States,” and puts at their disposal
“the posse comitatus, the militia, and the Army and Navy of the United
States, to execute this bold and iniquitous device to revolutionize the Gov-
ernment and to humiliate and degrade the white population . . . to the level
of the negro races.””’

24 Id. at 500. Echoing Trumbull’s rationale, Chief Justice Salmon P. Chase, as circuit
justice, held that an apprenticeship contract between a black child and her former master
violated the child’s right to the full and equal benefit of all laws and proceedings for the
security of her person and property secured by section 1 of the Civil Rights Act because it
did not grant her benefits that state law required masters to extend to white apprentices. In
re Turner, 24 F. Cas. 337, 339 (C.C. Md. 1867) (No. 14,247).

275 Except where otherwise noted, the following account is taken from CoNG. GLOBE,
39th Cong., 1st Sess. app. 183 (1866). See also supra note 261 (statements of Senator
Davis).

276 Id. at app. 183. Davis’s comments regarding the posse comitatus and militia and
military provisions refer to the Civil Rights Act’s sections 5 and 9 respectively. Id. For
additional statements expressing the framers’ intention of imposing criminal penalties on
private individuals, see, for example, id. at 475 (statement of Sen. Trumbull) (analogizing
Congress’s authority to enact the criminal sanctions of the Civil Rights Bill to Congress’s
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The framers and supporters of the Civil Rights Act discussed a vari-
ety of situations in which private individuals infringed citizens’ civil rights
under color of law and/or custom. In light of the framers’ expressed inten-
tion of protecting citizens’ civil rights from the actions of private indi-
viduals, their statements strongly support the view that the “under color
of law or custom” qualification of section 2 criminal punishments was
not intended to exclude private individuals, but, as the framers said, to
distinguish federal crimes from ordinary crimes and explicitly to extend
criminal sanctions to include state judges and other state officers, in addi-
tion to private individuals.

F. Section 3: Congress Authorizes a Federal System of Civil and
Criminal Justice To Enforce Americans’ Civil Rights

Section 3 of the Civil Rights Act prescribed the federal legal process
that Representative Wilson said Congress was obligated to provide to
citizens who were unable to enforce their rights in the state systems of civil
and criminal justice.””” In section 3, Congress exercised plenary power to
remedy civil rights violations by conferring jurisdiction on the federal
courts to redress, with civil remedies and criminal punishments, violations
of citizens’ rights committed by private individuals as well as state and
local officials. Additionally, Congress explicitly extended federal legal proc-
ess and remedies to white persons who were unable to enforce or were de-
nied their civil rights in state courts. Thus, said Senator Thomas Hendricks,
the Civil Rights Act

provides, in the first place, that the civil rights of all men, with-
out regard to color, shall be equal; and, in the second place, that
if any man shall violate that principle by his conduct, he shall
be responsible to the court; that he may be prosecuted criminally

authority to punish any individuals who violated a citizen’s rights under the Comity Clause);
id. at 1125 (statement of Rep. Cook) (arguing that Congress was obligated to protect the
freedmen from “men who are proving day by day, month by month, that they desire to
oppress them, for they had been made free against their consent”); id. at 1156 (statement
of Rep. Eldridge) (acknowledging that the bill’s proponents “refer us to individual cases of
wrong perpetrated upon the freedmen of the South as an argument why we should extend
the Federal authority into the different States to control the action of the citizens thereof”);
id. at 1156 (statement of Rep. Thornton) (conceding that “Congress has the power to pun-
ish any man who deprives a slave of the right of contract, or the right to control and re-
cover his wages. To that extent it may be necessary to have legislation.”).

217 Representative Wilson argued that, since U.S. citizens were entitled to the rights se-
cured by the Bill of Rights, it was the right and duty of Congress “to provide a remedy
.. .. The power is with us to provide the necessary protective remedies. If not, from whom
shall they come? From the source interfering with the right? Not at all.” Id. at 1294. Sena-
tor Lane of Indiana explained, “We should not legislate at all if we believed the State
courts could or would honestly carry out the provisions of the [thirteenth] constitutional
amendment; but because we believe they will not do that, we give the Federal officers ju-
risdiction.” Id. at 602-03.
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and punished for the crime, or he may be sued in a civil action,
and damages recovered by the party wronged.?”

Section 3 of the Civil Rights Act of 1866 provided a federal system
of civil and criminal justice and conferred civil and criminal jurisdiction
on the federal courts in three distinct situations. First, like the Fugitive
Slave Act of 1850, it conferred exclusive criminal and civil jurisdiction
on federal district courts to try “all crimes and offences committed against
the provisions of this act.”?”® This provision conferred exclusive jurisdic-
tion on the federal courts to try all civil actions brought against private
parties to remedy violations of the civil rights secured in section 1 and all
prosecutions brought under the criminal provisions of section 2.2%

The other two jurisdictional provisions of section 3 were controver-
sial, extraordinary remedies adopted to redress state action and inaction
as well as civil suits filed by private individuals that violated a citizen’s
civil rights. The second provision conferred concurrent jurisdiction on
federal district and circuit courts to try “all causes, civil and criminal, affect-
ing persons who are denied or cannot enforce in the courts or judicial
tribunals of the State or locality where they may be any of the rights se-
cured to them by the first section of this act.”*! The third provided for the
removal of

any suit or prosecution, civil or criminal, that has been or shall
be commenced in any State court against such person [who is de-
nied or cannot enforce rights secured by this act], for any cause
whatsoever, or against any officer, civil or military, or other person,
for any arrest or imprisonment, trespasses, or wrongs done or
committed by virtue or under color of authority derived from this
act or [the Freedmen’s Bureau Acts], or for refusing to do any act
upon the ground that it would be inconsistent with this act.??

28 Id. at 601. Senator Hendricks was a member of the Senate Judiciary Committee that
drafted the Civil Rights Bill.

2 Civil Rights Act of 1866, ch. 31, 14 Stat. 27, § 3; see Fugitive Slave Act of 1850
§ 3, ch. 60, 9 Stat. 462 (1850) (repealed 1864).

280 Referring to the civil remedies, for example, Senator Cowan objected that in those
states where certain persons are not permitted to make legally enforceable contracts, “this
bill is to give them a right to enforce them, to give them a right to go into a court where the
judges say they cannot go, and he has no jurisdiction to determine their causes.” CONG.
GLOBE, 39th Cong., 1st Sess. 1783 (1866).

281 Civil Rights Act of 1866 § 3.

282 Id
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G. Congress Confers Original Jurisdiction on Federal Courts To Try
Cases Arising Under State Law Whenever a Party Is Unable To Enforce
or Is Denied Section 1 Civil Rights in the State

On its face, section 3 authorized the federal courts to supplant state
and local courts and to try ordinary state civil actions and criminal prose-
cutions whenever a party was unable to enforce or was denied a civil
right in the state’s legal system.?®® For example, in a state that prohibited
the testimony of black witnesses in cases involving white parties, section
3 authorized a black party wishing to sue a white party under state law to
bring his suit in federal court. This jurisdiction applied in criminal prose-
cutions as well.® Section 3 authorized federal courts to try these civil
suits and criminal prosecutions according to federal law, to the extent that
federal law provided remedies and penalties applicable to these cases.
Where federal law did not provide such remedies and penalties, federal
courts were to try these civil and criminal cases according to the common
law of the states in which they sat, as modified by the state’s constitution
and statute law, provided they were not inconsistent with federal law.?
This provision thus afforded persons a federal forum whenever they were
unable to enforce or were denied in the states’ systems of civil and crimi-
nal justice the civil rights secured by section 1 of the statute. Representa-
tive Wilson proclaimed that, since the States were failing to enforce and
protect the “personal rights” to life, liberty, and property guaranteed by
the Bill of Rights to which “every citizen” is entitled, Congress “must do
our duty by supplying the protection which the states deny.”?¢ Wilson
later explained that he meant that Congress possesses the power to rem-
edy violations of these rights, and that “the necessary protective remedies

. must be provided by the Government of the United States, whose
duty it is to protect the citizen in return for the allegiance he owes to the
Government.”?” Section 3 demonstrates that the framers exercised plenary
remedial power and authorized displacement of state systems of justice
whenever the federal government was required to enforce citizens’ civil

283 Senator Davis insisted that the Civil Rights Bill was unconstitutional, in part be-
cause it transferred “all penal prosecutions and civil suits instituted in the State courts for
offenses and trespasses committed under color of it into the Federal courts.” CONG. GLOBE,
39th Cong., 1st Sess. app. 184 (1866).

284 See infra notes 288-291 and accompanying text.

285 Civil Rights Act of 1866 § 3.

286 CONG. GLOBE, 39th Cong., Ist Sess. 1118 (1866).

27 1d. at 1294. Wilson repeatedly insisted that it was Congress’s right and duty to pro-
vide civil and criminal remedies to redress violations of citizens’ civil rights, particularly when
the states failed to do so. See supra notes 125, 173, 190, 213, 216, 256, 277 and accompa-
nying text. Congress acted on this very theory when it enacted the civil and criminal reme-
dies of the Violence Against Women Act Pub. L. No. 103-322, Title IV, § 40302, 108 Stat.
1941 (1994). The Supreme Court struck down the civil remedy, holding that it exceeded
Congress’s remedial powers under the Fourteenth Amendment. United States v. Morrison,
529 U.S. 598, 627 (2000).
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rights because of a state’s failure to do so, even to the extent of giving fed-
eral courts jurisdiction to try civil causes and criminal prosecutions arising
under state law.

H. Congress Authorizes Federal Courts To Try Criminal Prosecutions
Arising Under State Criminal Law

The most startling jurisdiction section 3 conferred on federal courts
was the authority to prosecute crimes committed in violation of the criminal
laws of the states whenever a party to the “cause” was denied or was un-
able to enforce in the state courts any of the civil rights secured in sec-
tion 1.7 From 1866 to 1871, the federal court in Louisville, Kentucky
administered criminal justice to black Kentuckians who were the victims of
crimes committed by whites who would have gone unpunished but for the
criminal jurisdiction section 3 conferred on the federal courts.” Blacks
could not get civil or criminal justice in state and local courts because
Kentucky rules of evidence prohibited a black person from testifying in
any case in which a white person was a party. Since the state’s rules of
evidence violated section 1 of the Civil Rights Act, the U.S. attorney,
Benjamin H. Bristow, simply took over the function of prosecuting whites
accused by blacks of having committed crimes against them.?® The fed-
eral court dispensed criminal justice in these cases until the Supreme Court
decided Blyew v. United States, which restricted section 3 jurisdiction to
criminal prosecutions brought against black defendants, and the Kentucky
legislature repealed the racially discriminatory testimony statute and
permitted black witnesses to testify on the same basis as white wit-
nesses.”!

288 See supra note 281 and accompanying text. See United States v. Rhodes, 27 F. Cas.
785, 786-87 (C.C.D. Ky. 1866) (No. 16,151) (upholding under section 3 a federal prosecu-
tion for a state crime of burglary committed by white defendants who broke into the home
of a black woman who was denied the right to testify by Kentucky statutes); Blyew v.
United States, 80 U.S. (13 Wall.) 581, 591-93 (1872) (upholding the constitutionality of
section 3 but restricting federal criminal jurisdiction over state crimes to those committed by
black defendants who are unable to enforce or are denied civil rights secured by section 1).

289 United States v. Rhodes, 27 F. Cas. at 786—87; KACZOROWSKI, supra note 262, at
52; Ross A. WEBB, BENJAMIN HELM BRrisTOW: BORDER STATE POLITICIAN 51-58 (1969);
Victor B. Howard, The Black Testimony Controversy in Kentucky, 1866—1872, 58 J. NEGRO
Hist. 140, 146-53 (1973); Ross A. Webb, Benjamin H. Bristow: Civil Rights Champion,
1866—1872, 15 CiviL WAR Hist. 39, 39-42 (1969); Letter from Benjamin H. Bristow to
John Marshall Harlan (Mar. 20, 1866) (collected in John Marshall Harlan Papers container
14 in the Library of Congress); Letter from John Marshall Harlan to William Belknap (Dec.
15, 1869) (collected in John Marshall Harlan Papers available in The Filson Club); Letter
from Bland Ballard to Lyman Trumbull (Mar. 30, 1866) (collected in 65 Lyman Trumbull
Papers; microfilm collection available in the Library of Congress); Letters from Noah H.
Swayne to Rutherford B. Hayes (Jan. 10, 1870 and Apr. 27, 1871) (collected in Rutherford
B. Hayes Papers in Rutherford B. Hayes Library).

20 See Webb, Benjamin H. Bristow: Civil Rights Champion, supra note 289, at 39-42.

2180 U.S. (13 Wall.) 581, 592-93 (1871); KACZOROWSKI, supra note 262, at 142, 165;
Ross A. Webb, Kentucky: Pariah Among the Elect, in RADICALISM, RACISM, AND PARTY
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1. Congress Confers Jurisdiction on Federal Courts To Enforce the
Civil Rights of Whites as Well as of Blacks

The text of section 3, particularly when understood within the con-
text of conditions in the South immediately after the Civil War, demon-
strates that the framers and supporters of the Civil Rights Bill intended
section 3 to protect the civil rights of white Unionists and Union soldiers
in the South from violations committed by private individuals motivated
by political animus. The framers repeatedly expressed the need to protect
southern white Unionists from civil rights deprivations.?*> They recounted
pervasive incidents of southerners persecuting white Unionists and mili-
tary personnel by bringing vexatious lawsuits and criminal prosecutions
for actions they undertook during the Civil War and under authority of
federal law.® Former Confederates also intimidated Unionists through acts
of violence and economic harassment.?*

The federal systems of civil and criminal justice provided by section
3 offer some of the strongest evidence that the framers and supporters of
the Civil Rights Act intended to secure through federal legal process the
substantive rights of all Americans, whites as well as blacks, as rights of
U.S. citizens. In defending this section, Representative Lawrence quoted
a variety of sources that demonstrated not only that the former slaves, but
also Union military personnel and “the white Union population” in the
South required federal protection “to secure [their] civil rights.”?

Lawrence read from a letter to Representative William D. Kelley from
Governor W. G. Brownlow of Tennessee, dated March 8, 1866, complain-
ing that rebel candidates for local offices “‘have made a clean sweep,
turning the Union men out and electing their own candidates . . . .’ Since
President Johnson’s policy of lenient pardons, rebels had become more
impudent, “‘cursing loyal men, and threatening them with shooting or hang-
ing, boasting that they have the President on their side ... [L]oyal men
cannot travel on a steamboat, or in a railroad car, without being insulted.””
They “‘feel that there is no safety for them, unless Congress shall choose to
protect them.”” The governor reported that federal troops had to be dis-
patched “‘to protect loyal men and freedmen, who were fleeing for safety’”
to the state capital.

REALIGNMENT: THE BORDER STATES DURING RECONSTRUCTION 128 (Richard O. Curry
ed., 1969); Victor B. Howard, The Breckinridge Family and the Negro Testimony Contro-
versy in Kentucky, 1866—1872, 49 FiLsoN CLUB HIsT. Q. 56 (1975); Howard, supra note
289; Mary S. Donovan, Kentucky Law Regarding the Negro, 1865-1877 (unpublished M.A.
thesis, University of Louisville, 1967).

22 See supra notes 171-176 and accompanying text.

293 See Kaczorowski, supra note 137, at 874-79.

4 See id.

25 Except where otherwise noted, the following account is taken from CONG. GLOBE,
39th Cong., Ist Sess. 1835 (1866).
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Lawrence quoted the Cincinnati Commercial of February 26, 1866,
describing “outrages against freedmen” across its southern border in
Kentucky and reporting that the criminals boasted of turning out not only
blacks but also certain whites. The newspaper’s account of the outrages
was based on at least six letters it received from U.S. Representative
Samuel McKee of Kentucky detailing outrages in various parts of the
state. One horrific case involved “a party of white men” who raided the
home of a nearly eighty-year-old free black man, kicked him to death,
and robbed him of his money. “‘They then raked coals from the fire and
putting him on them, roasted first one side, then the other.”” The perpe-
trators “‘also burnt two others nearly to death, putting out the eye of one,
and boasted that they had not only intended to drive out the negroes, but
intended also to drive out certain whites.””

Lawrence reported the persecution of white Quakers in North Caro-
lina who were native North Carolinians, but who held pro-Union political
views. He quoted at length from the Raleigh (North Carolina) Progress
of March 21, 1866, which described the intimidation and oppression of
Quakers that forced them to leave the state. The Quakers believed they
were denied “‘that equality and protection which they feel they ought as
loyal citizens to enjoy.”” The Raleigh newspaper reported that, “‘because
they would take no voluntary part in the war against the Government, and
hailed with joy the coming of their deliverers, they are driven out from
the land of their nativity and the homes of their childhood by persecu-
tions and oppressions heaped upon them by the disaffected ....”” Law-
rence went on to state that ““They tell that they are driven out by perse-
cutions, and that they have been hunted down because of their opposition
to the war and their devotion to the Union . ...”

Representative Lawrence quoted General George Thomas as saying,
in Congressional testimony before the Joint Committee on Reconstruc-
tion, that the Union Army should remain in the state “‘until the people
show that they are themselves willing and determined to execute civil law
with impartial justice to all parties.””?® If the army and the Freedmen’s
Bureau were removed from Alabama, the general testified, “‘I do not be-
lieve the Union men or the freedmen could have justice done them.”” He
testified that legal process and other forms of harassment would be used
against white Unionists to drive them out of the state. “‘Injustice toward
[white Unionists] would commence in suits in courts for petty offenses,
and neighborhood combinations [would] annoy them so much that they
could not reside among them.”” Without a restraining force in the South,
state law would force the freedmen “‘back into a condition of virtual

2% See also id. at 1264 (statement of Rep. Broomall) (stating that “citizens of the United
States, whether of the North or the South, loyal men who never took part in treason, have
had their property confiscated by the State courts, and are denied remedy in the courts of
the reconstructed South”).
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999 ¢

slavery. [T]hey would be compelled by legislative enactments to labor
for little or no wages,”” and these laws “‘would assume such form that they
would not dare to leave their employers for fear of punishment.””

Representative Broomall listed ways in which private individuals
were infringing the civil rights of white Unionists and Union soldiers under
color of state law.*” He proclaimed, inter alia, that he was “ready to
prove that white men, citizens of the United States, have been, and are
now being punished under color of State laws for refusing to commit
treason against the United States ....” Union soldiers “have been ar-
raigned in State courts, under State laws, for the crime of shooting down
traitors on the field of battle . ...” They have been convicted of murder
and have been “saved from being hanged . .. [only] by the interposition
of” the Freedmen’s Bureau. Broomall admonished that Southern Union-
ists “are begging in vain for a redress of wrongs in the courts of the re-
constructed South.”

1353

J. Congress Protects Unionists and Union Soldiers by Authorizing Them To
Remove Vexatious Lawsuits and Prosecutions to Federal Courts for Trial

Representative Lawrence freely quoted the testimony of Major Gen-
eral Alfred H. Terry, Commander of the Department of Virginia, before
the Joint Committee on Reconstruction, in which Terry stated that, because
of prejudice in Virginia, state and local courts would not afford white
Unionists “‘any adequate protection for their rights of person and prop-
erty,”” but that they “‘would be persecuted through the machinery of the
courts, as well as privately.””?*

Former Confederates controlled Southern state governments, and state
and local law enforcement officers used their legal systems to sanction
and assist individuals in defying federal law and authority and to perse-
cute Unionists and Federal officers, in addition to the freedmen, with vio-
lence and economic intimidation.”® Southerners also filed thousands of

27 The following account is taken from id. at 1263.

»8 Except where otherwise noted, the following account is taken from id. at 1833.
Terry believed Unionists would not be safe if the military were removed from the state, a
belief “‘supported by, as I think, the unanimous feeling of the Unionists themselves.””
Virginians varied in their attitudes toward the freedmen. Although some treated them
kindly and justly, many more “‘treat them with great harshness and injustice . . . and to reduce
them to a condition which will give to the former masters all the benefits of slavery, and
throw upon them none of its responsibilities.”” Id.

29 See JOINT COMM. ON RECONSTRUCTION, 39th Cong., 1st Sess. REPORT ON RECON-
STRUCTION (1866), and the correspondence sent to senators and representatives in the 39th
Congress, e.g., Letter from J. W. Shafter to Lyman Trumbull (Dec. 12, 1865), Letters from
T. J. Gretlou to Lyman Trumbull (Jan. 8, 19, 1866), Letter from G. Koerner to Lyman
Trumbull (Jan. 11, 1866), Letter from A. A. Smith to Lyman Trumbull (Jan. 18, 1866),
Letter from Grant Goodrich to Lyman Trumbull (Feb. 1, 1866) (collected in 63 Lyman
Trumbull Papers; available in Library of Congress); Letter from John Dietrich to Lyman
Trumbull (July 16, 1866) (collected in 68 Lyman Trumbull Papers, supra); Letter from H.
S. Parmenter to John Sherman (Jan. 29, 1866) (collected in 92 John Sherman Papers; avail-
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civil lawsuits and criminal prosecutions against Union soldiers in revenge
for their actions on behalf of the Union, Federal authority, and emancipa-
tion.*® Harassment suits and prosecutions were especially virulent in Ken-
tucky.*®" For example, Senator Garrett Davis, a leading opponent of the
Civil Rights Bill in the Senate, and Representative Brutus Clay, who op-
posed the statute in the House, sued General John M. Palmer for $10,000
and $40,000 respectively for freeing their slaves.*® Senator Davis may
have had his lawsuit in mind when he argued that the Civil Rights Bill
was unconstitutional, among other reasons, because it transferred “all penal
prosecutions and civil lawsuits instituted in the State courts for offenses
and trespasses committed under color of it into the Federal courts.”>*

K. Section 3 Authorizes State and Federal Officials To Remove State
Prosecutions for Refusing To Enforce Racially Discriminatory State Laws
or for Enforcing Federal Law During and After the Civil War

The text of section 3 demonstrates that politically motivated harass-
ment suits and prosecutions were important evils that the Thirty-Ninth

able in the Library of Congress); Letter from Brig. Gen. J. W. Sprague to John Sherman (Apr.
4, 1866) (collected in 98 John Sherman Papers, supra); Letter from Gen. George A. Custer
to Zachariah Chandler (Jan. 4, 1866) (collected in Zachariah Chandler Papers, container 4
in the Library of Congress); Letter from Judge John C. Underwood to Benjamin F. Butler
(Jan. 24, 1866)(collected in Benjamin F. Butler Papers, box 37 in the Library of Congress);
Letter from William Ware Peck to Charles Sumner (Jan. 1, 1866), Unsigned Letter to
Charles Sumner (Jan. 9, 1866) (collected in 76 Charles Sumner Papers in Houghton Li-
brary, Harvard University); Letter from Tho. Shankland to Judge Adj. Gen. Joseph Holt
(May 19, 1866) (collected in 52 Joseph Holt Papers in the Library of Congress); Letter
from George W. Kingsbury to Justin S. Morrill (June 18, 1866) (collected in 10 Justin S.
Morrill Papers in the Library of Congress); Letter from H. B. Allis to Benjamin F. Wade
(Mar. 21, 1866) (collected in Benjamin F. Wade Papers in the Library of Congress).

300 See, e.g., CONG. GLOBE, 39th Cong., Ist Sess. 1526 (1866) (Rep. McKee); id. at
2021 (Sen. Clark); id. at 2054 (Sens. Wilson and Clark); E. MERTON COULTER, THE CIVIL
WAR AND READJUSTMENT IN KENTUCKY 293 (1926); David Achtenberg, With Malice To-
ward Some: United States v. Kirby, Malicious Prosecution, and the Fourteenth Amend-
ment, 26 RUTGERs L.J. 273, 275-76 (1995) (documenting the various kinds of civil suits
and criminal prosecutions that were brought against Unionists and Union soldiers); see also
United States v. Kirby, 74 U.S. (7 Wall.) 482 (1869) (murder prosecution for killing of
anti-Union guerrillas).

301 Assistant United States Attorney for Kentucky Benjamin H. Bristow informed At-
torney General James Speed on February 9, 1866 of how Kentuckians were using state and
local legal process to intimidate and harass white Unionists and Union soldiers: “‘Suits
and prosecutions are being instituted against Federal officers for acts done in the line of
duty.”” Unionists were also being sued and prosecuted for giving the federal government
“‘a hearty and cordial support.”” Bristow informed the Attorney General of “‘a concerted
movement . . . in every portion of the State . . . to oppress and impoverish Union men, and
as far as possible drive them from the State.”” Letter from Benjamin H. Bristow, Assistant
United States Attorney to James Speed, Attorney General (Feb. 9, 1866), in Papers of the
Attorney General of the United States: Letters Received 1809-1870 [hereinafter A.G. Source-
Chronological File] folder 1 at 87 (on file at Record Group 60, National Archives), quoted
in Achtenberg, supra note 300, at 302.

302 Achtenberg, supra note 300, at 299.

303 CoNG. GLOBE, 39th Cong., Ist Sess. app. 184 (1866).
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Congress legislated to remedy.* It also shows that the framers of the
Civil Rights Act intended to protect state officials who refused to enforce
state statutes that were inconsistent with the proposed statute. For exam-
ple, Representative Wilson introduced the amendment to section 3 that
authorized state officers to remove to federal courts civil and criminal cases
commenced against them in state courts “for refusing to do any act upon
the ground that it would be inconsistent with this act” with the explana-
tion “that this amendment is intended to enable State officers, who shall
refuse to enforce State laws discriminating in reference to these rights on
account of race or color, to remove their cases to the United States courts
when prosecuted for refusing to enforce those laws.”?®

In providing for the removal to federal courts of civil and criminal
cases instituted in the state courts, the framers of the Civil Rights Act
claimed they were merely emulating the actions the military took to pro-
tect freedmen, white Unionists, and military officials from this oppression.
Representative Lawrence quoted at length General Ulysses S. Grant’s orders
directing military commanders to suspend such civil suits and criminal
prosecutions in the state courts and to interpose military authority “to pro-
tect [freedmen, Unionists, and military personnel] from any penalties or
damages that may have been or may be pronounced or adjudged in said
[state] courts in any of said cases.”** To protect the freedmen from prosecu-
tions under vagrancy laws and criminal statutes that imposed different
penalties on blacks and whites for the same offenses, military officers re-
moved such cases for trial in federal courts, or to military or Freedmen’s
Bureau courts where federal courts were not established.’” Indeed, all
cases in which freedmen were unable to enforce their rights in the state
courts of South Carolina were to be removed to federal tribunals.’® The
Freedmen’s Bureau was particularly important in assisting the freedmen
to enforce their labor contracts, because local tribunals refused to do
$0.*” The framers of the Civil Rights Act cited the military’s actions as
precedents for section 3 jurisdictional provisions which replaced state sys-
tems of civil and criminal justice with federal systems in situations just
like those described and others in order to enforce citizens’ civil rights.*!°

304 Professor Achtenberg shows that Congress discussed the problem of vexatious law-
suits and prosecutions in at least three different contexts: the debates on amendments to the
Habeas Corpus Suspension Act, the debates on the Civil Rights Act of 1866, and the report
and hearings of the Joint Committee on Reconstruction. Achtenberg, supra note 300, at
337-42.

305 CoNG. GLOBE, 39th Cong., Ist Sess. 136667 (1866).

306 General Orders No. 3, quoted in CONG. GLOBE, 39th Cong., 1st Sess. 1834 (1866).

307 See id.

308 See General Orders No. 7, quoted in CONG. GLOBE, 39th Cong., 1st Sess. 1834 (1866).

39 DONALD NIEMAN, To SET THE LAwW IN MoOTION: THE FREEDMEN’S BUREAU AND
THE LEGAL RIGHTS OF BLACKS 179-89 (1979).

310 See infra notes 319-325 and accompanying text.
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L. Civil Rights Act Opponents Attack Displacement of State
Administration of Justice

Opponents attacked section 3 on federalism grounds, because it
completely supplanted state laws in administering civil and criminal jus-
tice. Senator Saulsbury, for example, objected that all civil and criminal
cases in which a black person might be called as a witness in a state that
prohibited black testimony in state courts would have to be tried in fed-
eral court.’'" In addition, Saulsbury argued that the removal provision of
section 3 “is flagrantly unconstitutional,” because it gave to the federal
courts exclusive jurisdiction to carry state law into effect. He insisted that
this provision violated Article III of the Constitution.’'> He gave as an
example an action of ejectment against a free Negro who was forbidden
by state law to testify in state court. “In such a case as that, this bill au-
thorizes the circuit or district court of the United States to take cognizance
of that action of ejectment, and the state courts are excluded from its
consideration.” This hypothetical case did not arise under the Constitu-
tion, laws, or treaties of the United States, to which “alone the courts of
the United States have jurisdiction,” Saulsbury insisted. “If there is one
principle more clearly recognized than another, it is that the Federal courts
will not attempt to administer the State laws, and neither will the State
courts attempt to administer the Federal laws.” Saulsbury explained fur-
ther, “a Federal court will not apply to an act a punishment created under
the statute of a State. It will not execute the criminal laws of a State, and
you cannot confer upon it jurisdiction to do so, because its jurisdiction is
defined and limited in the [U.S.] Constitution.”?"?

Even worse, section 3’s “cause affecting a party” provision potentially
deprived state courts of jurisdiction even in cases in which only whites

311 Except where otherwise noted, the following account is taken from CoNG. GLOBE,
39th Cong., Ist Sess. 479 (1866).

312U.S. Consrt., Art. II1, § 2, cl. 1 (defining the judicial power of the United States).

313 CoNG. GLOBE, 39th Cong., 1st Sess. 480 (1866). President Johnson vetoed the Civil
Rights Bill, in part, on this theory of federalism and constitutional delegation. Whenever a
black American commits “murder, arson, rape, or any other crime” in states that denied
blacks any right secured by the Civil Rights Act, “all protection and punishment through
the courts of the States are now taken away,” and they are transferred to the federal courts,
the President protested. He denied that Congress had the power to confer this jurisdiction
on federal courts, insisting that Article III limited federal judicial power to cases arising
under the Constitution, treaties, and laws of the United States. /d. at 1680. Senator Reverdy
Johnson, the leading Senate authority on the Constitution, more broadly complained that
section 3 of “the [Civil Rights] bill goes upon the theory that there is but one Government
created by the Constitution, having all legislative power and all judicial power within the
limits of every State. The whole criminal code of the States, therefore, is hereby abolished.”
Id. at 1778. See also id. at 599 (statement of Sen. Davis) (objecting that section 3 provides
for the removal of cases from the state courts into the federal courts in cases arising under
state law and relating to local transactions); id. at 1782 (statement of Sen. Cowan) (object-
ing that local contract and property disputes that should be settled in state courts under
state law must now be resolved in federal courts under section 3, which also transferred to
federal courts the prosecution of “ordinary crimes and offenses”).
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are parties. In a hypothetical assault by a white person against another
white person in which the victim introduces the testimony of “twenty
white men” to prove it, Saulsbury maintained, the defendant, who “does
not want to suffer, and at least if he has to suffer he wishes to put it off as
long as possible,” will call a black witness, who “knows nothing about
the case,” just to get the case into federal court.’’* Because in his home
state of Delaware blacks were prohibited from testifying in such cases
unless there were no white witnesses, the judge would bar the black wit-
ness from testifying. Under the Civil Rights Act, Saulsbury complained,
the case would be transferred to Federal court. Saulsbury concluded, “The
passage of this bill is the last act to convert a Federal Government with
limited and well-defined powers into an absolute, consolidated despot-
ism.”1

In the House, Representative Kerr, speaking for the bill’s opponents,
agreed that the Civil Rights Act usurped the states’ police powers, specifi-
cally, the states’ power to regulate their own internal affairs, to select
their own public policies, to enact and administer their own criminal
codes.*'® Kerr insisted that, if Congress had the constitutional authority to
enact a law like the Civil Rights Act, Congress could constitutionally
dispense with the states entirely. If Congress could determine who could
sue and testify in state courts, he argued, it could determine who could
not. If Congress could order the transfer of lawsuits and criminal prose-
cutions from the state courts to federal courts as this bill provided, it could
“dispense with the State courts entirely.” In fact, Kerr objected, under
section 3 “the people of the States are denied all remedy in their own courts,
but must seek it at great expense and inconvenience, almost equivalent to
its denial, in the Federal Courts.”*” Kerr admonished that Congress was
dictating to each state how to protect their citizens’ right to life, liberty
and property under due process of law and was “usurp[ing] the functions
of the State government.” In short, if the principles of the Civil Rights

314 Legal counsel for two white defendants who were convicted in federal court of a
brutal murder of four blacks ranging in age from seventeen to ninety made the same argu-
ment to the United States Supreme Court in a challenge to the federal court’s section 3
jurisdiction in the case. See Blyew v. United States, 80 U.S. (13 Wall.) 581, 586-88 (1871).
In a decision based on statutory construction, the Supreme Court affirmed this argument in
limiting section 3 jurisdiction in criminal cases to prosecutions involving black defendants.
The Court dismissed the case against the white defendants, holding that the language of
section 3 did not confer jurisdiction on federal courts in criminal prosecutions of white
defendants. Nevertheless, the Supreme Court upheld section 3 jurisdiction in criminal
prosecutions brought under state law against black defendants. See id. at 592-95.

351d. at 481. See also id. at 601 (statement of Sen. Guthrie) (warning that “when you
overturn the State governments, interfere by your legislation with their laws, supersede their
courts, keep up a constant contention between the individuals and the tribunals, you are
destroying the unity of this Government, and the purposes for which the States were
formed”).

316 Except where otherwise noted, the following account is taken from id. at 1270. For
Representative Kerr’s actual words, see supra notes 195-196.

S71d. at 1271.
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Bill were sound, Congress “could erect a great centralized, consolidated
despotism in this capital.”3'8

M. Civil Rights Act Supporters Defend Replacing State Civil and
Criminal Jurisdiction with Federal Civil and Criminal Jurisdiction

The Act’s House and Senate supporters not only did not deny oppo-
nents’ charges that the Civil Rights Act supplanted state civil and crimi-
nal process, they defended the incursion into the states’ police powers.
They asserted that the Civil Rights Act simply authorized federal legal
officers to do what President Johnson had authorized the military to do to
protect the civil rights of U.S. citizens.?"”

For example, Representative Wilson quoted from military orders is-
sued by General Grant and other field commanders to protect military
personnel and white Unionists from retaliatory civil suits and criminal
prosecutions and the freedmen from discriminatory prosecutions in the
local courts.’” “By these orders,” Wilson summarized, “‘State laws,” ‘State
courts,” municipal ordinances and courts, are crushed and pushed out of
the way to make room for the perfect enjoyment by the citizen of a por-
tion of his rights.” He noted that these were “some of the very things which
this bill proposed to secure through the powerful operations of the courts.”
Wilson insisted that “we may provide by law for the same ample protec-
tion through the civil courts that now depends on the orders of our mili-
tary commanders.”

Senator Trumbull made the same arguments in the Senate to defend
Congress’s substitution of federal for state civil and criminal process. Trum-
bull rebutted the President’s veto message of the Civil Rights Bill, in
which the President objected that section 3 took away from the states the
administration of criminal justice as it applied to black Americans in
states that denied them any of the rights secured by section 1.3*! The senator
argued, in part, that orders issued by military commanders under the
President’s authority provided the very remedies for civil rights viola-
tions that were provided in the Civil Rights Bill.**> “Adequate remedy can
be provided without assailing the independence of the judiciary, says the
President,” Trumbull remarked. Trumbull read military orders which di-
rected that cases concerning “persons of color” be taken from state and
given “‘the same rights and remedies accorded to all other persons’” in

318 Id

319 See id. at 1759 (statement of Sen. Trumbull); id. at 1119 (statement of Rep. Wil-
son); id. at 1124 (statement of Rep. Cook); id. at 1153 (statement of Rep. Thayer); id. at
1158, 1160 (statement of Rep. Windom); id. at 1263 (statement of Rep. Broomall); id. at
1833-35 (statement of Rep. Lawrence).

320 The following account is taken from id. at 1119.

21 See id. at 1680.

322 Except where otherwise noted, the following account is taken from id. at 1759-60
(quoting General Sickles’s order dated Mar. 4, 1866).
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such courts, that judges and other state officials who disobeyed these or-
ders shall be punished, that all laws shall apply equally to all inhabitants
in order “[t]o secure the same equal justice and personal liberty to the
freedmen as to other inhabitants.” Trumbull admonished, “Why, sir, here
are the very provisions of this bill embodied in military orders issued
under presidential authority.” In view of these actions, Trumbull chided,
“who is breaking down the barriers of the States, and making strides to-
ward centralization?”3

The actions the Union army took to protect the freedmen, white Un-
ionists, and Union soldiers from civil rights violations thus provided the
framers and supporters of the Civil Rights Act with another model, in
addition to the Fugitive Slave Acts of 1793 and 1850, for enforcement
provisions to secure the rights of Americans.** The Civil Rights Act au-
thorized federal legal officers and federal courts to displace state systems
of civil and criminal justice and to remedy civil rights violations regard-
less of the source of the violation, not simply to remedy state violations
of civil rights. Senator Trumbull explained that, with respect to a black
American, federal jurisdiction was not conferred, and a federal cause of
action did not arise, simply “because there was on the statute-book of the
State a law discriminating against him.”3* If the discriminatory statute or
custom “was held valid [the claimant] would have a right to remove [his
cause] to a Federal court—or, if undertaking to enforce his right in a State
court he was denied that right, then he could go into the Federal court.”
Thus, it was the violation of the right, not a particular state statute or cus-
tom, that was the wrong the Civil Rights Act was directed to remedy.
However, judicial enforcement of a discriminatory state statute or custom
provided conclusive evidence of the civil right denial.

The framers’ remedy for the denial of the equal protection of the laws
was to confer jurisdiction on the federal courts to dispense the protection
that was being denied.* The state denial of a civil right or its failure to
enforce the right served as the prerequisite for section 3 federal jurisdic-
tion to try civil and criminal cases arising under state law and those cases
removed from the state courts. The state action did not limit the scope of
the federal court’s subject matter jurisdiction or its remedial powers. That

323 Representative Lawrence similarly replied to President Johnson’s veto message
complaining that the Civil Rights Bill “invades the judicial power of the State,” stating, “I
answer it is better to invade the judicial power of the State than permit it to invade, strike
down, and destroy the civil rights of citizens. A judicial power perverted to such uses should
be speedily invaded.” Id. at 1837.

324 See Achtenberg, supra note 300, at 337-42; Kaczorowski, supra note 159, at 580—
81; Kaczorowski, supra note 137, at 875 nn.48-49; Barry Sullivan, Historical Reconstruc-
tion, Reconstruction History, and the Proper Scope of Section 1987, 98 YALE L.J. 541, 547-57
(1989).

325 Except where otherwise noted, the following account is taken from CoNG. GLOBE,
39th Cong., Ist Sess. 1759 (1866) (statement of Sen. Trumbull).

326 See supra notes 311-318 and accompanying text.
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is, Congress did not limit the federal court’s jurisdiction or remedial powers
to the discriminatory state action. Rather, Congress remedied the civil
rights by authorizing the federal courts to adjudicate and decide the sub-
stantive issues in the civil suit or criminal prosecution in which the party
was unable to enforce or was denied a civil right.’” The framers of the
Civil Rights Act conferred this extraordinary jurisdiction on the federal
courts as one of the remedies they adopted to redress civil rights viola-
tions attributable to state action or state inaction. This extraordinary civil
and criminal jurisdiction was an additional remedy to the exclusive juris-
diction section 3 conferred on federal courts to punish criminal offenses
against the statute and to dispense civil remedies to redress violations of
the civil rights enumerated in section 1.

Trumbull made this clear when he declared that Congress possessed
the constitutional authority under the Thirteenth Amendment to authorize
the federal courts to exercise jurisdiction over all cases affecting the freed-
men in states where a discriminatory custom or statute prevails, if such
jurisdiction were necessary to secure them in their civil rights. Trumbull
stated, “I think we have the authority to confer that jurisdiction under the
second clause of the [Thirteenth Amendment]. That clause authorizes us
to do whatever is necessary to protect the freedman in his liberty.”?*® Of
course, racially discriminatory statutes and customs would not have au-
thorized white citizens to bring their claims in the federal courts under
section 3.

Declaring the government’s obligation to protect its citizens’ per-
sonal rights, Representative Wilson similarly explained the need for the
extraordinary civil and criminal jurisdiction Congress conferred on fed-
eral courts to provide federal systems of civil and criminal justice which
supplanted those of the states.*” The need arose because state and local
judges and executive officials in the southern states were failing to en-
force and often were denying citizens’ civil rights. If a state should de-
prive a citizen “without due process of law, of these rights, as has been
the case in a multitude of instances in the past, have we no power to make
him secure in his priceless possessions?” Wilson queried. “[W]hen such a
case is presented, can we not provide a remedy? Who will doubt it? Must
we wait for the perpetration of the wrong before acting? Who will affirm
this?” Wilson then made clear that the Civil Rights Act authorized federal
courts to replace those of the states and dispense the civil and criminal

37 The actions taken by the federal officers who were responsible for enforcing the
Civil Rights Act on its enactment evince this understanding of the statute. They prosecuted
private individuals for ordinary state crimes, such as murder, manslaughter, assault, and
theft, when state or local institutions failed to bring perpetrators to justice because of racial
or political animus. See KACZOROWSKI, supra note 262, at 9—10, 34, 38, 52-53, 135-43;
see also supra notes 288-291 and accompanying text.

328 CONG. GLOBE, 39th Cong., Ist Sess. 1759 (1866).

329 Except where otherwise noted, the following account is taken from id. at 1294.
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remedies to redress substantive civil rights the states were denying. “The
power is with us to provide the necessary protective remedies . . .. They
must be provided by the government of the United States, whose duty it
is to protect the citizen in return for the allegiance he owes to the Gov-
ernment.” Wilson thus grounded Congress’s power and duty to civilly
remedy and criminally punish violations of Americans’ civil rights in its
obligation under the social contract.’*

Section 3 authorized perhaps the deepest intrusion of federal legal proc-
ess and displacement of state legal process of any statute Congress has
ever enacted. It did not simply confer exclusive jurisdiction on the federal
courts to try all civil actions and criminal prosecutions to remedy viola-
tions of the civil rights it secured. It conferred jurisdiction on the federal
courts to try civil causes of action that arose under state law and to prose-
cute crimes committed against the penal laws of the states whenever a
state failed to enforce or denied any of the civil rights secured by the
statute to a party to the civil or criminal cause of action. Significantly, the
Supreme Court upheld this section 3 jurisdiction.*!

N. Sections 4 through 10: Civil Rights Enforcement Structure Adopted
Jfrom the Fugitive Slave Act of 1850

The drafters of the Civil Rights Act of 1866 copied most of the rest
of the “necessary machinery to give effect to” civil rights protection from
the Fugitive Slave Act of 1850.%*

Like the Fugitive Slave Act of 1850, section 4 of the Civil Rights
Act of 1866 created a federal structure to enforce the statute more effec-
tively. It authorized federal judges to appoint U.S. commissioners to en-
force the provisions of and the rights secured by the statute.*** Perhaps

30 See supra notes 99, 213, 254-257, and infra notes 388-391 and accompanying text
for additional statements of the importance of social contract theory to the framers’ under-
standing of Congress’s power and obligation to secure citizens’ civil rights by enacting a
statute like the Civil Rights Act.

31 Blyew v. United States, 80 U.S. (13 Wall.) 581 (1871).

332 Senator Trumbull so informed his colleagues, stating that the Civil Rights Bill’s en-
forcement provisions were “copied from the late fugitive slave act, adopted in 1850 for the
purpose of returning fugitives from slavery into slavery again.” CoNG. GLOBE, 39th Cong.,
Ist Sess. 475 (1866). Senator Trumbull repeated that the genesis of sections 4 through 7 of
the Civil Rights Act was in the Fugitive Slave Act of 1850 when Congress was deciding to
pass the Civil Rights Act over President Johnson’s veto. See id. at 1759-60.

333 Civil Rights Act of 1866 § 4 ordered that, “with a view of affording reasonable pro-
tection to all persons in their constitutional rights of equality before the law . . . and to the
prompt discharge of the duties of this act, it shall be the duty of” the federal circuit courts
and superior courts of the territories of the United States “to increase the numbers of
commissioners, so as to afford a speedy and convenient means for the arrest and examina-
tion of persons charged with a violation of this act.” Compare Civil Rights Act of 1866, § 4
with Fugitive Slave Act of 1850 §§ 1-4. Opponents attacked this provision as deputizing
anybody to arrest a state judge who refused to admit the testimony of a black witness or a
white man who infringed the civil rights secured to Negroes under this bill and to try them
in federal court. See, e.g., CONG. GLOBE, 39th Cong., Ist Sess. 479-80 (1866).
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more importantly, section 4 imposed a duty on all federal officers, “at the
expense of the United States, to institute proceedings against all and every
person who shall violate the provisions of this act,” and to arrest violators
for the purpose of trying them in the appropriate federal court.**

Emulating the Fugitive Slave Act of 1850, section 5 imposed the
duty on all federal marshals and deputy marshals “to obey and execute all
warrants and precepts issued under the provisions of this act . .. and to
use all proper means diligently to execute the same.” If they failed to do
so, they were subject to a fine “in the sum of one thousand dollars, to the
use of the person upon whom the accused is alleged to have committed
the offense.”*** Congress thus imposed a $1,000 fine payable to the victim
of a civil rights violation on federal officials who failed diligently to exe-
cute the statute.

Section 5 of the Civil Rights Act of 1866, like section 5 the 1850 Fugi-
tive Slave Act, also authorized federal commissioners “to summon and
call to their aid the bystanders or posse comitatus” of the county as may
be necessary to perform their duties under the act. The 1866 statute au-
thorized the summoning of a posse comitatus “to insure a faithful obser-
vance of” the Thirteenth Amendment.>%

Section 6 of the 1866 Act was analogous to section 7 of the 1850 Fugi-
tive Slave Act in that it subjected to federal criminal penalties any one
who “shall knowingly and wilfully obstruct, hinder, or prevent any officer,
or other person” from executing any warrant or process under this act or
from “arresting any person for whose apprehension such warrant or proc-
ess may have been issued.”*’ This section also imposed criminal penal-
ties on any one who “shall rescue or attempt to rescue such person from
[federal] custody . .. or shall aid, abet, or assist any person so arrested
... to escape from [federal] custody” or anyone who “shall harbor or con-
ceal any person for whose arrest a warrant or process shall have been issued
as aforesaid, so as to prevent his discovery and arrest after notice or
knowledge of the fact that a warrant has been issued for the apprehension
of such person.”**® This provision was almost identical to section 7 of the

34 Civil Rights Act of 1866 § 4. Senator Davis of Kentucky interpreted section 4 “of
this unconstitutional, void, and iniquitous act” as requiring federal legal officers to institute
both civil suits and criminal prosecutions on behalf of black victims of civil rights viola-
tions. CONG. GLOBE, 39th Cong., Ist Sess. 599 (1866). Senator Cowan characterized the
U.S. commissioners authorized by the bill as “paid, hired informer[s]” and “public prose-
cutors” who were commissioned “to pry about, and they are to see that this law is executed
and that all lawgivers, all Governors, all judges, all juries, everybody who has anything to
do with the administration of the State law are punished if this law be violated.” Id. at 1784.

35 Compare Civil Rights Act of 1866 § 5 with Fugitive Slave Act of 1850 § 5.

36 Compare Civil Rights Act of 1866 § 5 with Fugitive Slave Act of 1850 § 5.

37 Compare Civil Rights Act of 1866 § 6 with Fugitive Slave Act of 1850 § 7.

338 Id. Referring to the civil fine of section 5 and the criminal fine of section 6, Senator
Davis complained that a federal legal officer was subject to the two penalties, noting that
the Civil Rights Act “creates two separate penalties on a defaulting officer, . . . one for the
benefit of the United States, and the other for the benefit of the free negro . .. [which] is
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Fugitive Slave Act of 1850, which imposed penalties on anyone who pre-
vented the arrest or harbored, concealed, rescued, or assisted the escape
of fugitive slaves.**

Section 7 of the 1866 Act provided that federal attorneys, marshals,
and deputy marshals were to be paid their fees for services under the Act.’*
These fees, and the costs of arresting, housing, and feeding prisoners were
to be paid out of the United States Treasury.*"!

Section 8 authorized the President of the United States to reassign
federal judges and legal officers to locations where they were needed to
redress violations of the Civil Rights Act.**> Section 9 of the Civil Rights
Act authorized the President of the United States to deploy the army, navy,
or militia “as shall be necessary to prevent the violation and enforce the
execution of this act.”*** Although the Fugitive Slave Act of 1850 did not
have a comparable military provision, it did authorize federal legal officers
to remove fugitive slaves by force and at government expense to the states
from which they fled if the claimant made out an affidavit that he had
reason to believe that the fugitive would be rescued by force.*** However,

assessed in the form of liquidated damages.” CoNG. GLOBE, 39th Cong., 1st Sess. 599 (1866).

39§ 7,9 Stat. 462, 464.

30 Compare Civil Rights Act of 1866, § 7 with Fugitive Slave Act of 1850 § 8.

31 Civil Rights Act of 1866 § 7.

342§ 8, 14 Stat. 27, 29. There was no analogous provision in the Fugitive Slave Act of
1850.

3 Ch. 31, § 9, 14 Stat. 27, 29 (1866). Senator Lane of Indiana defended the authoriza-
tion of “the power of the military to enforce” the statute because

[n]either the judge, nor the jury, nor the officer as we believe is willing to execute
the law . . . . We should not legislate at all if we believed the State courts could or
would honestly carry out the provisions of the constitutional amendment; but be-
cause we believe they will not do that, we give the Federal officers jurisdiction.

I1d.

Senator Lane reminded his Senate colleagues that the military “were called upon to
execute the fugitive slave law and to suppress a riot growing out of the attempt to enforce
it” in Boston, a reminder of the struggle to return Anthony Burns from Boston to Virginia.
CoNG. GLOBE, 39th Cong., Ist Sess. 602—-03 (1866). When opponents protested that this
provision set up a military despotism to enforce the Civil Rights Act, Senator Trumbull an-
swered that the Militia Clause of Article I authorizes Congress to provide for calling out
the militia to aid in the execution of the laws of the United States and to prevent their vio-
lation, asserting that “the militia may be called out to prevent them from committing an
act. We are not required to wait until the act is committed before anything can be done,”
and citing past precedents, including the Act of Mar. 10, 1838, ch. 31, 5 Stat. 212, 214, § 8
(1838), which he quoted word for word in section 9. Id. at 604-05 (1866). Representative
Lawrence conceded that in ordinary times it may be better to await the Supreme Court’s
ultimate decision on questions regarding the constitutionality of discriminatory state law
and legal process. But, he noted, “we now employ military power to reach the same results,
to secure civil rights,” because the need to secure civil rights was so immediate and urgent.
Id. at 1837. This strategy presaged the tactics Department of Justice lawyers and marshals
would use to enforce the 1870 and 1871 Enforcement Acts against the Ku Klux Klan. See
KaAczorowskl, supra note 262; ALAN W. TRELEASE, WHITE TERROR: THE Ku KLux KLAN
CONSPIRACY AND SOUTHERN RECONSTRUCTION 383-418 (1971).

34 Section 9 provided that, on affidavit of the claimant that he had reason to believe
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the Fillmore and Pierce administrations used the U.S. armed services to
enforce the Fugitive Slave Act of 1850.* The final section of the Civil
Rights Act of 1866 authorized final appeals to the U.S. Supreme Court
for all questions of law arising under this statute.**

III. THE FOURTEENTH AMENDMENT INCORPORATES THE
CIviL RIGHTS AcT OF 1866

Having thoroughly debated issues relating to citizenship, citizens’
rights, Congress’s power to enforce citizens’ rights, and the remedies and
enforcement structure to secure citizens’ rights in the Civil Rights Act
debates, there was relatively little debate of these issues when the proposal
that became the Fourteenth Amendment was before Congress. Neverthe-
less, supporters and opponents of both of these measures understood that
the framers and proponents of the proposed Fourteenth Amendment in-
tended it to achieve the same objectives as the Civil Rights Act: to secure
the fundamental rights of U.S. citizens. The following discussion will
show that the members of the Thirty-Ninth Congress understood that sec-
tion 1 of the proposed Fourteenth Amendment was intended to put the
guarantees of the Civil Rights Act of 1866 into the Constitution, thereby
ensuring its constitutionality and insulating it against repeal. The Act’s
provisions, as explained in this Article, demonstrate that Congress exer-
cised plenary legislative power to define and enforce the rights of U.S.
citizens when it enacted the Civil Rights Act of 1866, giving federal legal
officers and federal judges jurisdiction that displaced that of their state
counterparts in administering civil and criminal justice. Because the
framers of the Fourteenth Amendment intended it to put the guarantees of
the Civil Rights Act into the Constitution and thus ensure its constitu-
tionality, they necessarily understood the Fourteenth Amendment, at a
minimum, as a delegation to Congress of the plenary power to define and
enforce in the federal courts the substantive rights of U.S. citizens that
they had just exercised in enacting the Civil Rights Act of 1866.

that the fugitive slave would be rescued by force, it became the duty of the federal officer
who held the fugitive “to remove him to the State whence he fled, and there to deliver him
to said claimant, his agent, or attorney.” Fugitive Slave Act of 1850 § 9. This authorization
of the use of force to execute the Fugitive Slave Act was in addition to two other authoriza-
tions of the use of force: the posse comitatus provision of section 5 and the right of the
claimant to seize the fugitive slave without legal process recognized in section 6. See id.
§§ 5-6.

345 LEONARD W. LEVY, THE LAW OF THE COMMONWEALTH AND CHIEF JUSTICE SHAW
89-90 (1957); JAMES M. MCPHERSON, BATTLE CrY OF FREEDOM: THE CIVIL WAR ERA
119-20 (1988); VoN FRANK, supra note 243, at 72, 174-75.

36 Ch. 31, § 10, 14 Stat. 27, 29 (1866).
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A. Civil Rights Act Debates and the Proposed Fourteenth Amendment

The original version of the proposed Fourteenth Amendment was
worded as a delegation of plenary congressional power to secure the privi-
leges and immunities of U.S. citizens and to secure the equal protection
of the rights of life, liberty, and property of all persons.**’ The proposed
amendment borrowed language from the Necessary and Proper Clause, the
Comity Clause, and the Fifth Amendment and expressly delegated to
Congress the “power to make all laws which shall be necessary and proper
to secure to the citizens of each State all privileges and immunities of
citizens in the several States, and to all persons in the several States equal
protection in the rights of life, liberty, and property.”** Opponents of the
proposed amendment and the Civil Rights Bill argued that the Bingham
amendment demonstrated that supporters of these measures believed that
Congress did not have the power to enact the statute and that the pro-
posed amendment rendered the statute unnecessary.

The House of Representatives took up the original Bingham amend-
ment immediately before it considered the Civil Rights Bill. Representa-
tive Andrew J. Rogers, Democrat from New Jersey, led the opposition.
Rogers’s comments are especially authoritative, because he was a mem-
ber of the House Judiciary Committee from which the Civil Rights Bill
was reported, and he also served on the Joint Committee on Reconstruc-
tion which drafted the proposed Fourteenth Amendment.** He noted the
equivalence between the two measures even before the House of Repre-
sentatives took up the Civil Rights Bill. Rogers acknowledged that Bing-
ham intended his proposal “so to amend [the Constitution] that all per-
sons in the several States shall by act of Congress have equal protection
in regard to life, liberty, and property.”?*

37 Representative John A. Bingham introduced the original version of his proposed
constitutional amendment in the House of Representatives on February 26, 1866. CONG.
GLOBE, 39th Cong., 1st Sess. 1033-34 (1866). The House debated the proposal for three
days in February 1866. It decided to return Bingham’s proposal to committee on February
28, and the next day, March 1, it began debate on the Civil Rights Bill. The Senate had debated
the Civil Rights Bill from January 29 through February 2, 1866, when it passed the bill and
sent it to the House of Representatives. The Senate did not debate the original version of
Bingham’s amendment. Justice Kennedy acknowledged that the original Bingham proposal
delegated plenary power to enforce fundamental rights when he noted that it was replaced
with the language that is now in the Constitution. He asserted that, “Under the revised
Amendment, Congress’s power was no longer plenary but remedial.” City of Boerne v. Flores,
521 U.S. 507, 522 (1997).

38 CoNG. GLOBE, 39th Cong., 1st Sess. 1033-34 (1866). The Joint Committee of Fif-
teen on Reconstruction adopted this version on February 3, 1866. BENJAMIN B. KENDRICK,
THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON RECONSTRUCTION: 39TH CON-
GRESS, 1865-1867, at 61 (photo. reprint 1969) (1914). Cf. U.S. ConsT. art. I, § 8, cl. 18;
U.S. ConsT. art. IV, § 1; U.S. CoNsT. amend. V.

3 CoNG. GLOBE, 39th Cong., Ist Sess. 1120 (1866); KENDRICK, supra note 348, at
196-97.

30 CoNG. GLOBE, 39th Cong., Ist Sess. app 133-34 (1866). See also Rogers’s com-
ments in id. at 135.
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When the House began debate on the Civil Rights Bill three days later,
Rogers maintained that Bingham had offered his proposed amendment to
provide Congress with the constitutional authority “to pass this [Civil
Rights] bill,” because it was intended to grant Congress the power “‘to make
laws which shall be necessary and proper to secure to the citizens of each
State all the privileges and immunities of citizens in the several States,
and to all persons in the several States equal protection in the right of
life, liberty, and property.””*' He asserted that the Civil Rights Bill and
Bingham’s proposed amendment were identical in objectives and scope
and that Bingham’s amendment authorized all of the remedies and guar-
antees contained in the Civil Rights Bill: “There is no protection or law
provided for in that constitutional amendment which Congress is author-
ized to pass by virtue of that constitutional amendment that is not con-
tained in this proposed act of Congress which is now before us.” Rogers
claimed that Bingham’s amendment implied that the Republican mem-
bers of the Joint Committee on Reconstruction, including Representative
Bingham, believed that a constitutional amendment was necessary to em-
power Congress to enact the Civil Rights Bill. He claimed that those who
supported the Civil Rights Bill were about to enact a statute they knew to
be unconstitutional.*

Republican supporters of Bingham’s proposed amendment, such as
Burton C. Cook, Republican from Illinois and member of the House Ju-
diciary Committee, conceded that both measures were intended to protect
the freedmen in their civil liberties and that the Bingham Amendment, if
adopted, would delegate to Congress the power to enact the Civil Rights
Act, but insisted that Congress was empowered to enact the statute even
without Bingham’s amendment.*> However, Cook noted that Rogers had
opposed Bingham’s proposed constitutional amendment, which would have
given Congress the power to enact the Civil Rights Act. “[Rogers] is for
the protection of these men, but he is against every earthly mode that can
be devised for protecting them,” Cook chided.**

Supporters argued that both the statute and the constitutional amend-
ment were needed to secure citizens’ rights. Representative Thayer, for
example, explained that Bingham’s amendment put the protections af-
forded by the Civil Rights Act into the Constitution. “I approve of the

31 ]d. at 1120 (quoting Bingham’s proposed constitutional amendment). Except where
otherwise noted, the following account is taken from id.

332 See also id. at 1155 (statement of Rep. Eldridge) (arguing that Bingham “admitted,
or seemed to admit, when [his] resolution was under consideration, that there is by the
Constitution as it now stands no warrant for the Federal Government to go into a State for
the purpose of protecting the citizen in his rights of life, liberty, and property,” and “that
the majority of this House have urged the necessity of the passage of [Bingham’s] resolu-
tion to amend the Constitution in order to enable them to attain the purpose sought by this
bill”).

33 See id. at 1124.

34 Id. Representative Rogers’s speech is in id. at app. 133-40.
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proposition of the gentleman from Ohio, [Mr. Bingham,] in which he
offers to put this protection [extended by the Civil Rights Act] substan-
tially into the Constitution of the United States.”*> Although he believed
that Congress possessed the legislative authority to enact the Civil Rights
Act without Bingham’s proposed amendment, Thayer would vote for
both the Civil Rights Bill and Bingham’s proposed amendment “in order
to make things doubly secure.”

Bingham, however, argued that Congress did not have the constitu-
tional authority to enact the Civil Rights Act without his proposed amend-
ment. He believed that the Civil Rights Bill and his proposed constitutional
amendment sought to achieve the same objective: “to enforce in its letter
and its spirit the bill of rights as embodied in [the] Constitution. I know
that the enforcement of the bill of rights is the want of the Republic,”
Bingham opined.*® However, because of judicial precedents interpreting
the Bill of Rights as limitations upon the powers of Congress, but not
upon the states, Bingham argued that Congress did not possess the con-
stitutional power to enforce the Bill of Rights without amending the Con-
stitution, and therefore did not possess the power to enact the Civil Rights
Act. He intended to give Congress this very power, as well as the power
to compel state officials to perform what Bingham said was their consti-
tutionally imposed duty to enforce the guarantees of the Bill of Rights.*’

Representative Wilson agreed with Bingham that the Civil Rights
Bill and Bingham’s proposed constitutional amendment sought to secure
to U.S. citizens the rights guaranteed by the Bill of Rights. However, ap-
plying the McCulloch/Prigg theories of constitutional delegation and in-
terpretation, he argued that Congress could enforce the Bill of Rights with-
out Bingham’s constitutional amendment. Wilson insisted that the Bill of
Rights secured the rights of life, liberty, and property and the rights inci-
dent thereto, that these rights are the civil rights of U.S. citizens, and that
their enforcement and protection are therefore within the jurisdiction of
the United States.**®

35 Except where otherwise noted, the following account is taken from id. at 1153.

36 Id. at 1291.

37 See id. at 1292. Bingham insisted that the Constitution required state officials to en-
force its provisions. Because he believed that Congress lacked the power to force state
officials to perform this duty, Bingham proposed to delegate this power to Congress. Id.;
see also supra notes 254-255 and accompanying text.

38 Wilson said:

I find in the bill of rights which the gentleman [Bingham] desires to have enforced
by an amendment to the Constitution that “no person shall be deprived of life, lib-
erty, or property without due process of law.” I understand that these constitute
the civil rights belonging to the citizens in connection with those which are nec-
essary for the protection and maintenance and perfect enjoyment of the rights thus
specifically named, and these are the rights to which this [Civil Rights] bill relates.

Id. at 1294 (quoting the Fifth Amendment). Although Wilson directed his comments to the
rights guaranteed by the Fifth Amendment’s due process clause, he also stated that the
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Wilson quoted Prigg v. Pennsylvania®® as authority for the theory of
Congress’s power to enforce the rights secured by the Bill of Rights and
to remedy their violation, where Justice Story said that the constitutional
guarantee of a right delegates to Congress plenary power to enforce it:

Now, sir, in relation to the great fundamental rights embraced in
the bill of rights, the citizen being possessed of them is entitled
to a remedy. That is the doctrine of the law as laid down by the
courts. There can be no dispute about this. The possession of the
rights by the citizen raises by implication the power in Congress
to provide appropriate means for their protection; in other words,
to supply the needed remedy.*®

Thus, both the Republican House leader on the Civil Rights Act, Repre-
sentative Wilson, and the principal author of the Fourteenth Amendment,
Representative Bingham, stated that the proposed constitutional amend-
ment and the Civil Rights Act were intended to achieve the same objec-
tive: the federal enforcement of rights secured in the Bill of Rights as
rights of United States citizens.

B. House Debates on the Revised Proposed Fourteenth Amendment

The House of Representatives referred Bingham’s original amend-
ment back to the Joint Committee on February 28, 1866.' On April 28,
after the Civil Rights Act was enacted into law, the Joint Committee, on
Bingham’s motion, substituted a new section for Bingham’s original pro-
posal. The substitute, with a citizenship provision added by Senator
Howard on the floor of the Senate, was ratified as section 1 of the Fourteenth
Amendment.*”? The text no longer explicitly delegated to Congress the
power to enforce citizens’ privileges and immunities and their right to the
equal protection of the laws.*®® The new version was expressed as prohi-

Civil Rights Bill was intended to remedy violations of rights guaranteed generally by the
Bill of Rights. See supra notes 257-258 and accompanying text.

3941 U.S. (16 Pet.) 539 (1842).

30 Id. at 1294.

*11d. at 1095.

32 See supra note 348. Section 1 provided that:

All persons born in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immunities of citi-
zens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdic-
tion the equal protection of the laws.

363 The original language provided that:

The Congress shall have the power to make all laws which shall be necessary and
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bitions upon the states from infringing citizens’ privileges and immuni-
ties and all persons’ rights to life, liberty, and property under due process
of law and the right to the equal protection of the law. Nevertheless, the
express delegation of legislative power to Congress to enforce the rights
secured by section 1, in addition to the power to enforce the other three
sections of the Fourteenth Amendment, was moved to a new section 5.3%
The following discussion will show that House members interpreted the
new proposed constitutional amendment exactly as they did Bingham’s
original proposal, and that they understood that the revised amendment
incorporated the Civil Rights Act of 1866 and ensured Congress’s ple-
nary power to enforce citizens’ constitutional rights.’®

Representative Thaddeus Stevens, Radical Republican from Pennsyl-
vania, co-chair of the Joint Committee of Fifteen on Reconstruction and
House floor manager of the proposed amendment, saw no change in Con-
gress’s plenary powers to define and enforce citizens’ rights between
Bingham’s original proposed amendment and the revised proposed amend-
ment, and he understood that the final version incorporated the Civil
Rights Act of 1866.% It is noteworthy that Stevens and other Bingham
amendment supporters understood the revised proposed amendment, like
Bingham’s original proposal, as putting into the Constitution the affirmative
guarantees of the Civil Rights Act. Stevens made this assertion on intro-
ducing the revised proposal, paraphrasing it as follows: “The first section
prohibits the States from abridging the privileges and immunities of citi-
zens of the United States, or unlawfully depriving them of life, liberty, or
property, or of denying to any person within their jurisdiction the ‘equal’
protection of the laws.” Stevens interpreted these prohibitions on the states
from infringing fundamental rights as incorporating the Civil Rights Act and
as delegating to Congress the plenary power to enact this statute and any
other legislation Congress deemed appropriate to protect these rights. This
interpretation of the proposed Fourteenth Amendment was analogous to
the Supreme Court’s interpretation of the Fugitive Slave Clause’s prohibi-
tions on the states from interfering with slave holders’ right of recap-
ture.’”” Moreover, Stevens equated the guarantees of this proposal to other

proper to secure to the citizens of each State all privileges and immunities of citi-
zens in the several States, and to all persons in the several States equal protection
in the rights of life, liberty, and property.

KENDRICK, supra note 348, at 106, 116.

34 Section 5 declares that “The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.” U.S CoNsT. amend. XIV, § 5; see also KEN-
DRICK, supra note 348, at 115-17.

35 Justice Kennedy failed to consider these debates in the legislative history of the
Fourteenth Amendment presented in City of Boerne v. Flores, 521 U.S. 507, 520-23 (1997).

36 Except as otherwise noted, the following account is taken from CONG. GLOBE, 39th
Cong., 1st Sess. 2459 (1866).

37 See supra notes 34-49 and accompanying text.
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constitutional guarantees of citizens’ rights, such as the Bill of Rights and
the Privileges and Immunities Clause of Article V.

Like the congressional Republican leaders in the Civil Rights Bill
debates, Stevens explained the necessity for the constitutional amend-
ment even though the Civil Rights Act had been enacted into law.*®® One
of the amendment’s purposes, he said, was to prevent a future Congress
from repealing the protections afforded to citizens by the Civil Rights Act.
Acknowledging that Bingham’s proposed constitutional amendment and
“the civil rights bill secur[e] the same things,” Stevens cautioned that a
statute is not as effective a guarantee of individuals’ rights as a constitu-
tional amendment, because “a law is repealable by a majority.” He pre-
dicted “that the first time that the South with their copperhead allies ob-
tain the command of Congress it will be repealed . . .. This amendment
once adopted cannot be annulled without two thirds of Congress. That
they will hardly get.”*”

Nor did the revised proposed amendment’s opponents see any change
in Congress’s powers to define and enforce the rights of U.S. citizens.
House opponents repeatedly attacked the proposal’s supporters for un-
scrupulously enacting the Civil Rights Act and proposing a constitutional
amendment to ensure the statute’s constitutionality after the fact. Thus,
Representative William E. Finck, Democrat of Ohio, replied to Stevens,
stating, “Well, all I have to say about this [first] section is, that if it is
necessary to adopt it, in order to confer upon Congress power over the
matters contained in it, then the civil rights bill, which the President ve-
toed, was passed without authority, and is clearly unconstitutional.”*”

Finck’s attack brought Republican James A. Garfield of Ohio to the
defense of himself and his Republican colleagues who voted for the Civil
Rights Act from the imputation that they knowingly acted unconstitution-
ally. The future President said in rebuttal that section 1 of the proposed
amendment was intended to put the Civil Rights Act into the Constitution
in order to prevent Finck’s party from repealing the statute when they

368 CoONG. GLOBE, 39th Cong., Ist Sess. 2459 (1866). Stevens said that the Privileges or
Immunities Clause, the Due Process Clause, and the Equal Protection Clause “are all as-
serted, in some form or other in our [Declaration of Independence] or [Bill of Rights].” Id.

369 Except where otherwise noted, the following account is taken from id.

370 See also CONG. GLOBE, 39th Cong., 1st Sess. 2506 (1866) (statement of Rep. El-
dridge) (acknowledging that Stevens’s stated purpose for adopting section 1 of the proposed
amendment was to prevent the repeal of the Civil Rights Act by placing the statute into the
Constitution); id. at 2540 (statement of Rep. Farnsworth) (urging passage of section 1 on
the grounds that Democrats will join with representatives of the rebel states when they are
readmitted to Congress and that they will repeal the civil rights bill).

SUId. at 2461; see also id. at 2506 (statement of Rep. Eldridge) (insisting that section
1 of the proposed amendment was an admission that the Civil Rights Act is unconstitu-
tional, and that Stevens’s stated purpose for adopting section 1 was to prevent the Act’s repeal
by placing it in the Constitution). Eldridge also made similar statements regarding Bing-
ham’s original proposal earlier in the Civil Rights Bill debates. See supra note 352.
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gained control of Congress.’” Garfield stated that Finck “undertakes to
show that because we propose to vote for this section we therefore ac-
knowledge that the civil rights bill was unconstitutional.” Denying that
this was the reason for Republicans’ support of section 1, Garfield asserted
that “every gentleman knows [the Civil Rights Bill] will cease to be a
part of the law whenever the sad moment arrives which [sic] [the Democ-
ratic] party comes into power. It is precisely for that reason,” Garfield
declared,

that we propose to lift that great and good law above the reach
of the plots and machinations of any party, and fix it . . . in the
eternal firmament of the Constitution . . . . For this reason, and not
because I believe the civil rights bill unconstitutional, I am glad
to see that first section here.”

Nevertheless, other House Republicans expressed their intention of
ensuring the constitutionality of the Civil Rights Act by adopting the re-
vised proposed constitutional amendment. Representative John M. Broom-
all, Republican from Pennsylvania, observed that Republicans had “voted
for this proposition in another shape, in the civil rights bill.”*’* It was be-
cause Bingham expressed the view that the statute was unconstitutional
without a constitutional amendment delegating to Congress the power to
enact it, Broomall explained, that “we put a provision in the Constitution
which is already contained in an act of Congress.” He noted, moreover,
that Democrats voted against the Civil Rights Bill on the ground that it
was unconstitutional. Although Broomall said he believed the Civil Rights
Act was constitutional as enacted, “yet it is not with that certainty of be-
ing right that would justify me in refusing to place the power to enact the
law unmistakably in the Constitution. On so vital a point I wish to make

372 Id. at 2462. Justice Kennedy, in his discussion of the Fourteenth Amendment’s leg-
islative history, failed to mention Garfield’s remarks quoted here, which clearly express
Garfield’s understanding that the revised language of the proposed Fourteenth Amendment
delegated plenary power to Congress to enforce fundamental rights. See City of Boerne v.
Flores, 521 U.S. 507, 522 (1997). Justice Kennedy instead quoted remarks Garfield made
five years later for the proposition that “[t]he revised Amendment proposal did not raise the
concerns expressed earlier regarding broad congressional power to prescribe uniform na-
tional laws with respect to life, liberty, and property. (‘The [Fourteenth Amendment] lim-
ited but did not oust the jurisdiction of the State[s]’).” Id. at 523 (citing CoNG. GLOBE, 42d
Cong., Ist Sess. app. 151 (1871)). This account shows that Justice Kennedy was clearly
mistaken in this conclusion. See also infra notes 392-396 and accompanying text.

33 CoNG. GLOBE, 39th Cong., 1st Sess. 2462 (1866). Representative Thayer joined
Garfield in denying that Republicans supported section 1 of the proposed amendment be-
cause they believed the Civil Rights Act was unconstitutional without it. Rather, Republi-
cans supported it “in order, as was justly said by [Representative Garfield], that that provi-
sion so necessary for the equal administration of the law, so just in its operation, so neces-
sary for the protection of the fundamental rights of citizenship, shall be forever incorpo-
rated in the Constitution of the United States.” Id. at 2465.

374 Except where otherwise noted, the following account is taken from id. at 2498.
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assurance doubly sure.”*” He also shared his Republican colleagues’ ob-
jective of preventing the statute’s repeal by a future Congress.*’

It is significant that no one in the House of Representatives saw any
difference in the power delegated to Congress to define and enforce citi-
zens’ rights in Bingham’s original proposed amendment and the revised
proposal that became section 1 of the Fourteenth Amendment. To the con-
trary, even conservative Republican Representative Henry J. Raymond of
New York, who voted to sustain President Johnson’s veto of the Civil Rights
Bill, explicitly asserted that Bingham’s original proposed amendment, the
Civil Rights Act, and the revised proposed constitutional amendment ex-
pressed the same principle: that declaring persons U.S. citizens entitled
them to all of the rights, privileges, and immunities of citizens and dele-
gated to Congress plenary power to secure citizens’ rights.*”” In the de-
bates relating to the Civil Rights Act, Raymond had defined the principle
of the bill as securing to all Americans “whatever rights, immunities,
privileges, and powers [that] belong as of right to all citizens of the United
States.””® Later, in the Fourteenth Amendment debates, he stated that this
same principle was again before the House in the form of the proposed
constitutional amendment.””” Raymond acknowledged that, when this prin-
ciple was before the House in the form of the Civil Rights Bill, he voted
against it because he believed the proposed statute was unconstitutional,
and he expressed the belief that many who voted for it also believed it was
unconstitutional.* This principle was again before the House in this re-
vised proposal “so to amend the Constitution as to confer upon Congress
the power to pass [the civil rights bill].”**! Declaring himself “heartily in
favor of the main object which that [civil rights] bill was intended to se-
cure,” Raymond stated, “I shall vote very cheerfully for this proposed
amendment to the Constitution, which I trust may be ratified by States
enough to make it part of the fundamental law.”3

It is because he agreed that these measures were essentially the same
that Representative Wilson was skeptical that Raymond voted against the

35 See also id. at 2511 (statement of Rep. Eliot) (stating, “I voted for the civil rights
bill . .. under a conviction that we have ample power to enact into law the provisions of
that bill. But I shall gladly do what I may to incorporate into the Constitution provisions which
will settle the doubt which some gentlemen entertain upon that question.”).

376 Id. at 2498 (statement of Rep. Broomall) (“If we are already safe with the civil rights
bill, it will do no harm to become the more effectually so, and to prevent a mere majority
from repealing the law and thus thwarting the will of the loyal people.”).

377 See id. at 2512.

378 See id. at 1266.

3 See id. at 2502.

30 Jd. Raymond explained in the Civil Rights Act debates that he could not support the
bill because he did not believe Congress had the authority to impose criminal penalties on
state judges who enforced racially discriminatory state laws in violation of the Civil Rights
Act. See supra notes 127, 138-141, 257 and accompanying text.

3! CoNG. GLOBE, 39th Cong., Ist Sess. 2502 (1866).

382 Id
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Civil Rights Act because he thought it was unconstitutional. He recalled
that, earlier in the session, Raymond had introduced his own bill to pro-
tect citizens in their civil rights.®* Raymond’s bill simply declared that
all native-born persons are “‘citizens of the United States, and entitled to
all rights and privileges as such.”””?% Raymond expressly stated that his
proposed constitutional amendment would have delegated to Congress the
power to secure all citizens in the enjoyment of their citizenship rights and
to provide remedies for their violation. It is noteworthy that Raymond’s
bill and comments reflected the McCulloch/Prigg interpretation of Con-
gress’s implied power to enforce constitutionally recognized, constitu-
tionally secured, and constitutionally conferred rights. He saw no incon-
sistency in voting against the Civil Rights Bill because he thought it was
unconstitutional and later supporting the principle “of securing to all the
rights of citizenship with whatever power we possessed.”*®

Wilson was no more convinced of Raymond’s motivation now that the
proposed Fourteenth Amendment was before the House than he was in
the Civil Rights Act debates.* Wilson insisted that section 1 of the Civil
Rights Act embodied “its essential and vital principle. All the other sec-
tions [of the Civil Rights Act of 1866] provide merely for the enforce-
ment of the principle embraced in the first section, which was simply a
declaration that all persons without distinction of race or color should
enjoy in all the States and Territories civil rights and immunities.”**” The
principle of section 1 of the Civil Rights Act, in other words, was that the
federal government would guarantee and enforce the civil rights of all
Americans.

As he did in the Civil Rights Act debates,*? Wilson argued a social
contract theory of congressional power to enforce citizens’ rights supported
by the Supreme Court’s decision in Prigg v. Pennsylvania.’® He stated
that Congress possessed the power to confer citizenship and to declare
citizens entitled to fundamental rights as such, which included the power
to enforce the rights of citizens.*® In thus explaining the principle of the

33 Id. at 2505.

4 Id. (quoting Rep. Raymond’s proposed civil rights bill).

385 Id

36 Except where otherwise noted, the following account is taken from id. at 2512.

37 1d. at 2505.

38 See supra notes 99, 213, 256, 286-287, 329 and accompanying text.

3941 U.S. (16 Pet.) 539 (1842).

30 CoNG. GLOBE, 39th Cong., 1st Sess. 2512-13 (1866). Wilson reasoned that, “after
declaring all persons born in the United States citizens and entitled to all the rights and
privileges of citizens,” as Raymond’s bill provided, “it would be competent for the Gov-
ernment of the United States to enforce and protect the rights thus conferred, or thus de-
clared.” “That being conceded, the power to protect those rights must necessarily follow,”
Wilson continued, “as was laid down in the well-known case of Prigg vs. The Common-
wealth of Pennsylvania, where the Supreme Court declared that the possession of the right
carries with it the power to provide a remedy.” He insisted, therefore, that the remedial “sec-
tions of the civil rights bill were but the result of that power, affirmed by the Supreme
Court in the [Prigg case], to protect the rights which the citizen possessed.”
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Civil Rights Act of 1866 and equating it to the principle of the revised pro-
posed constitutional amendment, Wilson, like the unanimous Supreme
Court in its interpretation of the Fugitive Slave Clause in Prigg, inter-
preted the prohibitions against state infringements of individual rights in the
revised proposed Fourteenth Amendment as a delegation of plenary power
to enforce these rights. Moreover, in defending the criminal penalties the
Civil Rights Act imposed on state judges and executive officers who vio-
lated citizens’ civil rights and arguing that the revised proposed constitu-
tional amendment delegated such power to Congress, Wilson, and through
his agreement, Raymond, suggested that the Fourteenth Amendment em-
powered Congress to compel state officials to enforce federal guarantees
of citizens’ rights.*!

It is because the revised version of the proposed constitutional amend-
ment, like Bingham’s original proposal, attempted to incorporate the Civil
Rights Act into the Constitution that Representative Rogers opposed it.
He viewed the Civil Rights Act as a usurpation of the states’ police power,
and, by incorporating it into the proposed constitutional amendment, all
of these measures were attempts by their framers to usurp and consoli-
date the states’ police powers in the federal government. The proposed
Fourteenth Amendment “is no more nor less than an attempt to embody
in the Constitution of the United States that outrageous and miserable
civil rights bill,” Rogers stated, “which was a direct attempt to consoli-
date the power of the States and to take away from them the elementary
principles which lie at their foundation.”*? At the end of the House de-
bate on the revised proposed amendment one month later, Rogers contin-
ued to insist that the Joint Committee’s proposed amendment “simply
embodied the gist of the civil rights bill . . . and gave authority to Con-
gress to pass appropriate legislation to enforce the amendment.”* He
protested that the revised proposed amendment represented a radical
change in American federalism, which intruded upon and consolidated in
the federal government traditional state police powers, a view shared by his
Democratic colleagues.**

1 For a discussion of the framers’ intent to compel state judges and executive officers
to enforce the guarantees of the Civil Rights Act, see supra notes 245-264 and accompany-
ing text.

32 CoNG. GLOBE, 39th Cong., Ist Sess. 2538 (1866). Rogers’s remarks explicitly con-
tradict Justice Kennedy’s suggestion that the revised amendment did not raise the federal-
ism concerns that Bingham’s original proposal aroused. City of Boerne v. Flores, 521 U.S.
507, 523 (1997). President Johnson stated in his veto message that he could not sign the
Civil Rights Bill because of similar federalism concerns. The President’s veto message is
briefly quoted in supra note 200 and accompanying text. For the full text of the President’s
veto message, see CONG. GLOBE, 39th Cong., 1st Sess. 1679-81 (1866).

33 CoNG. GLOBE, 39th Cong., 1st Sess. app. 229 (1866).

%4 See, e.g., id. at 2260-64 (statement of Rep. Finck); id. at 2500 (statement of Rep.
Shanklin); id. at 2538, app. 230-31 (statement of Rep. Rogers); id. at 3147 (statement of
Rep. Harding of Kentucky).
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Opponents of the revised proposed amendment also attacked it be-
cause it delegated to Congress the power to define and enforce the rights
of U.S. citizens that Congress had just exercised in enacting the Civil
Rights Act under the Thirteenth Amendment. Thus, Representative Charles
E. Phelps of Maryland declared that “The ‘privileges or immunities’ of
citizens are such as Congress may by law ascertain and define.”**® He “pre-
sumed” that “it would be for Congress to define and determine by law in
what the ‘privileges and immunities’ of citizens of the United States con-
sist,” just as Congress defined the rights of emancipated blacks under the
authority of the Thirteenth Amendment. However, he differentiated be-
tween “civil rights” and “privileges and immunities, arguing that the pro-
posed constitutional amendment was a covert Republican scheme to se-
cure Negro suffrage.*®

C. Senate Debates on the Revised Proposed Fourteenth Amendment

The Senate did not debate the proposed Fourteenth Amendment until
after Congress had enacted the Civil Rights Act of 1866. Additionally,
the Senate did not debate Bingham’s original proposal, but only consid-
ered the revised Bingham Amendment. Nevertheless, like members of the
House, senators equated the Civil Rights Act and the revised proposed
amendment. Senators noted the connection between the two measures as
soon as the Fourteenth Amendment debates began. Senator Jacob How-
ard, a member of the Joint Committee of Fifteen on Reconstruction, opened
debate on the revised proposed amendment on May 30, 1866, introducing
an amendment to the revised Bingham Amendment that added the Citi-
zenship Clause.*’ The citizenship provision stated that “[a]ll persons born in
the United States, and subject to the jurisdiction thereof, are citizens of
the United States and of the States wherein they reside.”*”® Howard de-
clined to discuss this citizenship amendment because “the question of
citizenship has been so fully discussed in this body [during the Civil
Rights Bill debates] as not to need any further elucidation, in my opin-
ion.”*” He simply asserted, “This amendment . . . is simply declaratory of

35 Id. at 2398. Phelps’s statement directly contradicts Justice Kennedy’s conclusion
that the revised version of the amendment was intended to deprive Congress of the power
to define the substance of citizens’ rights. See Boerne, 521 U.S. at 523-24.

36 See CONG. GLOBE, 39th Cong., 1st Sess. 2398 (1866).

%7 CoNG. GLOBE, 39th Cong., 1st Sess. 2890 (1866). Howard served as the floor man-
ager because Senator William P. Fessenden, co-chair of the Joint Committee, was sick the day
the proposed amendment came up for debate in the Senate. KENDRICK, supra note 348, at
311.

8 Id. at 2890.

39 Id. As part of the exhaustive congressional debate on the nature and rights of U.S. citi-
zens that had preceded his introduction of the citizenship amendment, Senator Howard had
explained his conception of the privileges and immunities of U.S. citizens, as “the ordinary
rights of freemen,” which “include personal rights guaranteed and secured by the first eight
amendments to the Constitution.” Id. at 2765. See supra notes 115-223 and accompanying
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what I regard as the law of the land already, that every person born within
the limits of the United States, and subject to their jurisdiction, is by vir-
tue of natural law and national law a citizen of the United States.”*®

Senator Howard’s comment explains why Congress gave so little atten-
tion to the Citizenship Clause of section 1 of the Fourteenth Amendment,
which the framers understood delegated to Congress plenary power to define
and enforce the fundamental rights of U.S. citizens. The framers had also
amended section 1 of the Civil Rights Act of 1866 with a Citizenship
Clause, which defined and conferred citizenship on all Americans, and
limited the protective guarantees of section 1 only to citizens of the United
States. They said they made these changes precisely to ensure that Con-
gress possessed the power to enact the Civil Rights Act and to ensure that
black Americans would be recognized as U.S. citizens and receive the
federal protection of their civil rights that the statute provided to all citi-
zens.”! Supporters repeatedly proclaimed that U.S. citizenship entitled
the individual to the natural rights of all freemen. The citizen being enti-
tled to these rights, Congress possessed plenary power to enforce and pro-
tect citizens’ rights.*”

Legislators made the same arguments in the Fourteenth Amendment
debates. Thus, Senator John Conness of California supported the addition
of the Citizenship Clause to section 1 of the proposed amendment, com-
plaining that “the Mongolian” was a victim of crimes committed with
impunity because he was prohibited from testifying in California state
courts.*”® He understood the Citizenship Clause as a declaration that per-
sons born in the United States are citizens of the United States, and, as
such, they are “entitled to civil rights.”** Conness expressed his satisfac-
tion that it therefore provided “that the children born here of Mongolian
parents shall be declared by the Constitution of the United States to be
entitled to civil rights and to equal protection before the law with others,”
as rights conferred by this clause.*” Senator James R. Doolittle of Wis-
consin, on the other hand, wanted an express exclusion of Native Ameri-
cans from the Citizenship Clause precisely because “citizenship, if con-

text for an analysis of the framers’ understanding of the rights of U.S. citizenship and
Congress’s power to enforce these rights.

400 CoNG. GLOBE, 39th Cong., 1st Sess. 2890 (1866). Accord id. at 3031 (statement of
Sen. Henderson) (stating that “this [citizenship] section will leave citizenship where it now
is”). The Citizenship Clause produced a debate over what groups were included and ex-
cluded from U.S. citizenship, a debate similar to that which ensued in the debates relating
to the Civil Rights Bill. While Republicans argued that citizenship was open to all peoples,
most Democrats argued that American citizenship should be restricted to white Europeans
to protect them from races they regarded as inferior. See, e.g., id. at 498-500, 504-07, 523,
528-31, 575, 1776-77, 1780-81.

401 See supra notes 159—162 and accompanying text.

402 See id.

403 See CONG. GLOBE, 39th Cong., 1st Sess. 2892 (1866).

404 See id.

405 Id
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ferred, carries with it, as a matter of course, the rights, the responsibilities,
the duties, the immunities, the privileges of citizens, for that is the very
object of this constitutional amendment to extend.”**® In extending these
privileges, immunities, and duties of citizenship, the Citizenship Clause
delegated to Congress the authority to enforce these privileges, immuni-
ties, and duties.*”” Doolittle then equated the proposed Fourteenth Amend-
ment and the Civil Rights Act, stating that the Civil Rights Act “was the
forerunner of this constitutional amendment, and to give validity to which
this constitutional amendment is brought forward, and which without this
constitutional amendment to enforce it has no validity so far as this ques-
tion is concerned.”*® Senator Henderson, citing various authorities, in-
cluding Chief Justice Taney’s opinion in Dred Scort,*” argued that U.S.
citizenship entitles Americans to “all the personal rights, privileges, and
immunities guarantied [sic] to citizens of this ‘new Government,’”” and,
when such citizens “desired to remove from one State to another they had
a right to claim in the State of their domicile the ‘privileges and immuni-
ties of citizens in the several States.””*!°

However, the Constitution had failed to define citizenship and to
specify who is entitled to citizens’ rights and privileges. Section 1 of the
Fourteenth Amendment was intended to fill this constitutional gap. Thus,
Senator Reverdy Johnson acknowledged that “very serious questions have
arisen, and some of them have given rise to embarrassments, as to who
are citizens of the United States, and what are the rights which belong to
them as such; and the object of this amendment is to settle that ques-
tion.”*!"" Acknowledging this gap, Representative Joseph H. Defrees of Indi-
ana noted that the Citizenship Clause addressed and resolved this prob-
lem.

Section one indisputably fixes the character of those who are en-
titled to be regarded as citizens of the United States or citizens
of the several States, and secures to all life, liberty, and property,
and places all persons upon an equality, regardless of their con-
dition or color, so far as equal protection of the law is concerned.
Certainly none can take exceptions to the provisions of this sec-
tion.*?

The Citizenship Clause of section 1 of the Fourteenth Amendment, which
defined and conferred citizenship on all Americans, ensured the constitu-

400 Id. at 2892-93.

407 Id

408 Id. at 2896.

49 Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 422-23 (1857).

410 CoNG. GLOBE, 39th Cong., 1st Sess. 3032 (1866) (quoting Dred Scott).
41 1d. at 2893.

412 ]d. at app. 227.
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tionality of the Citizenship Clause of section 1 of the Civil Rights Act of
1866. These legislators expressed the understanding that, in securing the
status of all Americans as citizens of the United States, the Amendment’s
Citizenship Clause delegated plenary power to Congress to define and en-
force the rights of every U.S. citizen, thus ensuring the constitutionality
of all of the provisions of the Civil Rights Act. The Civil Rights Act de-
bates also demonstrate that both proponents and opponents of the Civil
Rights Act expressed the view that, in conferring citizenship, Congress
entitled individuals to the rights of citizenship and to the protection of
the federal government in enjoying and exercising these rights.*?

Senator Doolittle also equated Bingham’s original proposed amend-
ment, the Civil Rights Act, and the revised proposed amendment that ul-
timately became the Fourteenth Amendment, concluding that the revised
amendment was intended, like Bingham’s original amendment, to ensure
the constitutionality of the Civil Rights Act of 1866.*'* He maintained that
the Joint Committee of Fifteen on Reconstruction feared that the Civil
Rights Act was unconstitutional “unless a constitutional amendment should
be brought forward to enforce it.” When Senator William P. Fessenden,
co-chair of the Joint Committee, denied this, Doolittle argued that he had
the right to infer that the Joint Committee doubted the constitutionality
of the Civil Rights Act.**

413 See supra notes 214-220 and accompanying text. Senator Garrett Davis of Kentucky
suggested that supporters understood the Citizenship Clause of the proposed amendment to
be sufficient to assure the constitutionality of the Civil Rights Act and to secure the civil
rights of African Americans. He asserted that

The real and only object of the [Citizenship Clause], which the Senate added to [sec-
tion 1], is to make negroes citizens, to prop the civil rights bill, and give them a
more plausible, if not a valid, claim to its provisions, and to press them forward to
a full community of civil and political rights with the white race, for which its au-
thors are struggling and mean to continue to struggle.

CoNG. GLOBE, 39th Cong., 1st Sess. app. 240 (1866). In the Civil Rights Act debates Davis
conceded that citizenship entitled the individual to all of the fundamental rights that citi-
zens enjoy. See supra note 142 and accompanying text. He nevertheless objected that the
Comity Clause restricted Congress’s power over citizenship “to such matters as concern
the citizens of different States,” and insisted that Congress “has no power whatever to act
in relation to the matters of this bill so far as those matters concern the citizens of a single
State.” CoNG. GLOBE, 39th Cong., 1st Sess. 595 (1866). He objected, therefore, that “[t]he
principles involved in this bill, if they are legitimate and constitutional, would authorize
Congress to pass a civil and criminal code for every State in the Union.” Id. at 1414. For
additional discussion of Senator Davis’s views, see supra notes 197-199, 248 and accompany-
ing text.

414 Except where otherwise noted, the following account is taken from CONG. GLOBE, 39th
Cong., 1st Sess. 2896 (1866).

415 See id. Doolittle asserted that Bingham had “maintained that the civil rights bill was
without any authority in the Constitution,” and that he proposed “to amend the Constitution
so as to enable Congress to declare the civil rights of all persons.” Doolittle insisted that he
had a “right to infer that it was because of Mr. Bingham,” other House Republicans, and
members of the Joint Committee of Fifteen, to which the proposed amendment had been
referred, “had doubts, at least, as to the constitutionality of the civil rights bill” that they
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In the debate that ensued from Doolittle’s question, Senate support-
ers of the Civil Rights Act of 1866 and the proposed Fourteenth Amend-
ment, like their counterparts in the House, stated that they intended section 1
of the amendment to put the statute’s guarantees into the Constitution in
order to protect those guarantees from future repeal and to remove any
doubt about the statute’s constitutionality.*'® Senator Howard answered
Senator Doolittle, explaining that the revised constitutional amendment
was intended to put the Civil Rights Act and federal guarantees of citi-
zenship and citizens’ rights into the Constitution, placing those rights
beyond the possibility of legislative repeal:

We desired to put this question of citizenship and the rights of
citizens and freedmen under the civil rights bill beyond legisla-
tive power of such gentlemen as the Senator from Wisconsin [Doo-
little], who would pull the whole system up by the roots and de-
stroy it, and expose the freedmen again to the oppressions of
their old masters.*"’

The importance of the Citizenship Clause of section 1 of the Fourteenth
Amendment for Congress’s power to secure the rights of all Americans
and the Republicans’ political and constitutional theories which defined
the scope of this power, has not been fully understood. According to the
McCulloch/Prigg theory of constitutional delegation, which most con-
gressional Republicans endorsed, in defining and conferring U.S. citizen-
ship on all Americans, the Fourteenth Amendment delegated plenary power
to Congress to define and protect citizens’ rights.*'® And, in prohibiting
the states from infringing the privileges and immunities of U.S. citizens,
the Privileges or Immunities Clause implicitly recognized and secured
citizens’ constitutional rights, which additionally secured citizens’ rights

now proposed “to amend the Constitution” in order “to give [the statute] validity and
force.” Indignant, Senator James W. Grimes of Iowa, a member of the Joint Committee, denied
Doolittle’s accusation and characterized it as “an imputation upon every member who voted
for the [civil rights] bill, the inference being legitimate and logical that they violated their
oaths and knew they did so when they voted for the civil rights bill.” /Id.

416 Senator Luke P. Poland of Vermont elaborated this intention, stating that the Civil
Rights Act and section 1 of the proposed constitutional amendment were intended to en-
force the principles of republican government expressed in the Declaration of Independence
and secured throughout the Constitution, an implied reference to Bill of Rights guarantees.
See id. at 2961. Poland observed that Congress had already legislated to advance these
principles when it enacted “what is called the civil rights bill.” However, he also noted that
“persons entitled to high consideration” had doubted and denied Congress’s power to enact
this statute and “to enforce principles lying at the very foundation of all republican govern-
ment.” Asserting the desirability of leaving no doubt as to Congress’s power to enforce
these principles, Poland was confident that “every Senator will rejoice” in supporting the
proposed constitutional amendment which would “remove all doubt upon this power of
Congress.” Id.

471d. at 2896.

418 See supra notes 92—-102 and accompanying text.
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by creating a self-executing guarantee in addition to delegating plenary
power to Congress to enforce the rights thus secured.*” Under the Repub-
licans’ theory of constitutional interpretation, the Due Process and Equal
Protection Clauses extended constitutional protection to all persons in the
U.S., whether citizens or not, and delegated to Congress plenary power to
enforce the rights of life, liberty, and property and the right to the equal
protection of the laws for all inhabitants of the United States.** Section 5
of the Fourteenth Amendment constituted an explicit delegation of ple-
nary power to Congress to enforce citizens’ and non-citizens’ rights secured
by section 1, thus putting Congress’s power to enforce constitutionally
secured rights beyond cavil.*!

Pursuant to this understanding of the Fourteenth Amendment, Con-
gress, after the Fourteenth Amendment was ratified, re-enacted the Civil
Rights Act of 1866 in section 18 of the Enforcement Act of 1870.% Con-
gress also extended to non-citizens the civil rights secured to U.S. citizens in
section 1 of the Civil Rights Act of 1866, except the right to property, in
sections 16 and 17 of the Enforcement Act of 1870.** The Senate Floor
Manager of the 1870 Act was Senator William Stewart, one of the Repub-
lican senators who voted for the Fourteenth Amendment. Senator Stewart
stated that securing the civil rights of non-citizens was simply extending
to all American inhabitants the equal protection of the laws along with
the means of enforcing this right in federal courts, just as the Civil Rights
Act of 1866 had secured the civil rights of U.S. citizens:

The original civil rights bill protected all persons born in the
United States in the equal protection of the laws. This bill ex-
tends it to aliens, so that all persons who are in the United States
shall have the equal protection of our laws. It extends the opera-
tion of the civil rights bill, which is well known in the Senate and
to the country, to all persons within the jurisdiction of the United
States.**

419 See supra notes 120-151 and accompanying text.

420 See supra notes 31-56, 91-102 and accompanying text.

#1 See, e.g., CONG. GLOBE, 39th Cong., Ist Sess. 43 (1866) (statement of Sen. Trum-
bull) (stating that the framers of the Thirteenth Amendment intended its prohibition of slavery
in section 1 as a positive guarantee of liberty which delegated to Congress plenary power
to enforce the natural rights of free men, and that they intended section 2 “to put it beyond
cavil and dispute”).

422 Ch. 114, § 18, 16 Stat. 140, 144 (1870).

43 ]d. §§ 16—17. Recall that the framers amended the original version of section 1 of
the Civil Rights Bill by narrowing its application from all inhabitants in the several states
to citizens of the United States because they believed that restricting the bill’s guarantees
to citizens’ civil rights would remove doubts over Congress’s authority to enact it. See supra
notes 124-127 and accompanying text.

44 CoNG. GLOBE, 41st Cong., 2d Sess. 1536 (1870).
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Stewart added, “The civil rights bill, then, will give the United States
courts jurisdiction to enforce it.*?

The framers of the Fourteenth Amendment understood that it author-
ized Congress to extend to noncitizens the kinds of guarantees of consti-
tutional rights and remedies to redress their violation that the Civil Rights
Act of 1866 secured to U.S. citizens. The Civil Rights Act, in turn, evi-
dences the kind of legislation the framers of the Fourteenth Amendment
intended to empower Congress to enact to enforce the constitutional
rights of all persons. Senator Stewart explicitly stated that the Senate Ju-
diciary Committee deemed it Congress’s duty to put into the 1870 Enforce-
ment Act provisions to secure to aliens the Fourteenth Amendment right
to the equal protection of the laws. “For twenty years every obligation of
humanity, of justice, and of common decency toward [the Chinese] peo-
ple has been violated. . . in California and on the Pacific coast . . . . If the
State courts do not give them the equal protection of the law,” he prom-
ised, “if public sentiment is so inhuman as to rob them of their ordinary
civil rights . .. we will protect Chinese aliens or any other aliens . .. and
give them a hearing in our courts” to ensure they are “protected by all the
laws and the same laws that other men are.”**

CONCLUSION
The Civil Rights Act of 1866 offers a critical insight into the fram-

ers’ understanding of the Fourteenth Amendment and the power they in-
tended to delegate to Congress to remedy violations of constitutional rights.

425 Id. For additional statements on the meaning of “equal protection of the laws,” see
id. and id. at 3807-08 (statement of Sen. Stewart) (stating that the aliens provisions that
became sections 16 and 17 of the 1870 statute “giv[e] all the protection of the laws”). See
also id. at 1536 (statement of Sen. Pomeroy) (supporting the extension of equal protection
to aliens); id. at app. 473 (statement of Sen. Carpenter) (suggesting that the Fourteenth
Amendment’s Equal Protection Clause authorizes the civil remedies and criminal penalties
adopted in the various sections of the 1870 statute); id. at 3802 (statement of the Vice-
President) (stating that “The Senate . . . inserted various propositions to enforce the four-
teenth amendment . . . to put down illegal bands of marauders; To protect the equal rights
of citizens under the laws; to reenact the civil rights law”); id. at 3871 (statement of Rep.
Bingham) (stating that the Fourteenth Amendment entitles white immigrants “to the equal
protection of the laws,” not only of state law but of federal law as well). But see id. at app.
473 (May 20, 1870) (statement of Sen. Casserly) (rejecting the understanding of propo-
nents of the Enforcement Act of 1870 that the Fourteenth Amendment authorizes Congress
to punish “the criminal or illegal acts of a private person in a State, in depriving another of
his life by murder, or of his liberty by false imprisonment, or of his property by stealing it,
all ‘without due process of law,” . ... Otherwise Congress might take to itself, under pre-
tense of enforcing the fourteenth amendment, the entire criminal and civil jurisdiction in
the States of offenses and trespasses against life, liberty, and property by private persons
acting without any color of State authority.”). Accord id. at 3874 (statement of Rep. Beck)
(stating that re-enacting the Civil Rights Act was intended to enforce the Fourteenth
Amendment); app. 546 (statement of Rep. Prosser) (agreeing with Beck and the Democrats
that re-enacting the Civil Rights Act was intended to enforce the Fourteenth Amendment).

426 Id. at 3658.
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This Article has shown that the framers of the Fourteenth Amendment
enacted the Civil Rights Act of 1866 to enforce and protect the civil rights of
U.S. citizens and then incorporated it into the Fourteenth Amendment to
ensure its constitutionality, to insulate it against future repeal, and to put
its statutory guarantees of civil rights into the Constitution.

The framers of the Fourteenth Amendment modeled the remedies
and enforcement structure of the Civil Rights Act of 1866 on the reme-
dies and enforcement structure earlier Congresses adopted to enforce the
slaveholders’ constitutionally secured property right in their slaves. They
legislated within the context of federal constitutional rights enforcement
dating back to the nation’s founding. Republicans in 1866 asserted theo-
ries of constitutional interpretation and delegation of congressional pow-
ers that the Supreme Court had articulated in explaining Congress’s ple-
nary power to enforce personal rights secured by the Constitution, theo-
ries articulated by jurists such as Chief Justice John Marshall, Chief Jus-
tice Roger B. Taney, and Justice Joseph Story and derived from Federal-
ist Papers authored by James Madison.

The provisions of the Civil Rights Act demonstrate that the framers
of the Fourteenth Amendment exercised plenary power to define and en-
force the civil rights of U.S. citizens. But, they exercised this plenary power
in a way that preserved the states’ concurrent power over civil rights. In
section 1 of the Civil Rights Act, the framers exercised the plenary power
of a sovereign nation and defined and conferred U.S. citizenship on na-
tive-born Americans and declared that all U.S. citizens were to enjoy civil
rights on the same bases as the most favored citizens enjoyed them. This
provision fixed the status of all Americans as citizens and overrode any
states’ laws to the contrary. In defining some of the civil rights of U.S.
citizens as they did, the framers preserved the state laws that regulated
the manner in which these rights were enjoyed and exercised, with the
exception that states could no longer discriminate on the basis of race,
color, or previous condition of servitude. The framers also required that
state crimes and punishments be the same for all citizens.

In section 2 of the statute, the framers adopted a criminal remedy for
violations of a person’s civil rights by making it a federal crime to violate
the rights secured in section 1, but, again, they did so in a way that pre-
served the states’ police power over ordinary crimes against persons and
property. The framers distinguished federal crimes from ordinary crimes
by restricting federal criminal penalties to persons who violated a citizen’s
civil rights when acting under color of law or custom and out of racial ani-
mus. This provision is one of the remedies for state-action violations of
civil rights the framers of the Fourteenth Amendment adopted.

In section 3, the framers conferred exclusive jurisdiction on federal
courts to remedy violations of the civil rights secured in section 1. Be-
cause section 1 secured civil rights on the basis of equal enjoyment rather
than absolute enjoyment, federal civil jurisdiction was limited to viola-
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tions that were motivated by some animus the framers regarded as im-
permissible, such as race, ethnicity, or political affiliation. Thus, ordinary
civil violations of civil rights remained within state jurisdiction. Federal
criminal jurisdiction was limited to violations motivated by racial animus
and committed under color of law or custom. Notwithstanding these re-
strictions on federal jurisdiction, the framers conferred on federal courts
jurisdiction directly to remedy violations of substantive rights.

The framers devised a truly extraordinary remedy for violations of civil
rights caused by state action or inaction: they conferred jurisdiction on
the federal courts to the exclusion of the states, to administer civil and
criminal justice in actions arising under state law. Whenever a party to a
civil cause of action, a victim of a crime, or a defendant in a criminal prose-
cution arising under state law was unable to enforce or was denied by the
state any of the rights secured in section 1, the framers granted federal
courts original jurisdiction to try the civil action or the criminal prosecu-
tion. The remedial structure the framers adopted to remedy violations of
civil rights caused by a state’s affirmative denial of a section 1 civil right,
that is, state action, or by the failure of the state to enforce a section 1
civil right, in other words, state inaction, authorized federal courts and fed-
eral legal officers to supplant state courts and state legal officers and to
try the underlying action. In addition, the framers provided for the re-
moval to a federal court of any civil or criminal action commenced against a
party who was unable to enforce or was denied in the state court a civil right
secured by section 1. Federal courts were to try these civil actions and
criminal prosecutions according to federal law, unless federal law was
not sufficient to furnish suitable civil remedies and criminal punishments.
In these situations, federal courts were to try these cases under state law,
so long as the relevant state law was consistent with the Constitution and
laws of the United States. As this Article has shown, the lower federal
courts and the Supreme Court upheld this remarkable assumption by the
federal government of the state’s authority to enforce its own civil and
criminal laws.

The Rehnquist Court has held that the framers of the Fourteenth
Amendment intended to withhold from Congress plenary power to define
and enforce the substantive rights it secures, and that the framers left to
the states the power to enforce Americans’ substantive constitutional rights.
The Rehnquist Court has also concluded that the Court, not Congress, is
authorized to define the rights the Fourteenth Amendment secures and to
determine when these rights are violated. In its view, the framers intended
to limit Congress’s remedial power under the Fourteenth Amendment to
correcting unjust state action. The framers thus intended to deprive Con-
gress of the power to remedy violations of Fourteenth Amendment rights
caused by the actions of private individuals.

The provisions of the Civil Rights Act of 1866 demonstrate that the
Rehnquist Court’s understanding of the intent of the framers of the Four-
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teenth Amendment is quite wrong. In enacting this statute, the framers exer-
cised the plenary power that the Rehnquist Court said the framers did not
want Congress to have, and they adopted the kinds of remedies to redress
violations of substantive rights that the Rehnquist Court said they wanted
to leave to the states. Whatever justifications one might advance in sup-
port of the Rehnquist Court’s state-action interpretation of the Fourteenth
Amendment, the intent of its framers is not among them. To the contrary,
any justification will have to be strong enough to overcome original intent.
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